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CONDITIONAL SALE AGREEMENT dated as of September 1, 1373,
among the corporation named in Item 1 of Annex A hereto
(hereinafter called the vendor or Builder as more particularly
set forth in Art1CIe 25 heraof), MERCANTILE TRUST COMPANY
NATIONAL ASSOCIATION {hereinafter called the Vendee) and
BURLINGTON NORTHERN INC. {hereinafter called the Guarantor or
the Lessee). ,

|
WHEREAS, the Builder agrees to construct, sell and deliver to
the Vendee, and the vVendee agrees to purchase, the railroaa
eguipment delivered and accepted on or prior to December 31,
1973, and described in Annex B hereto (hereinafter called the
Equipment) ; and

WHEREAS, the Vendee is executing a lease of the Eguioment as
of the date hereof to the Lessee in substantially the form
annexed hereto as Annex D (hereinafter called the L2ase) ani the
Vendee is assiqning for security purposes its rights in, to and
under the Lease to the assignee referred to in the thirteenth
paragraph of Article 4 hereof pursuant to an Assignment of Lease
and hgreement dated as of the date hereof in auhsfan*lally tha
form annexed here t£0 as Annex E; and

4

WHEREAS, the Guarantor is willing to guarantee to th= Venior
the due and punctual payment of all sums payable by, and th2 due
and punctual performance of all other obligations of, the Vande=
under this Agreemen't and has joined in this Agreement for thz
purpose of setting forth the terms and conditions of such
guaranty and making certain further agreements as hereinafter sex
forth; . {

NOW, THEREFORE, in consideration of the mutual bromises,
covenants and agreements hereinafter set forth, the parties
hereto do hereby agree as follows:

ARTICLE 1. Incorporation of Model Provisions. Whenaver this
Agreement incorporates herein by reference, in whole or in part
or as hereby amended, any provision of the document entitled
“Model Conditional Sale Provisions for Lease Transactions®
annexed to this Agreement as Part I of Annex C hereto
{(hereinafter called 'the Model CSA Provisions), such provision of
the Model CSA Provisions shall ha deemed to be a part of +this
instrument as fully to all intents and purposes as though sucn
provision had been bet forth in full in this Agreement. ‘

ARTICLE 2. Construction and Sale. Article 2 of the o=l
CSA Provisions is herein incorporated as Article 2 hereof.
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ARTICLE 3. Inspection and Delivery. Article 3 of the “odel
CSA Provisions is hereby amended by inserting, in lieu of +the
words "delivered, accepted" in the second line of tha thirAd
paragraph thereof; the phrase tdelivered and accept=d on or
before December 31, 1973". Article 3 of the Model CSA
Provisions, as so amended, is herein incorporatad as Articl> 3
hereof.

ARTICLE 4. Purchase Price and Payment. The base price or
prices per unit of the Equipment are set forth in Annex B hereto.
Such base price or prices are subject to such increase or
decrease 4as is agreed to by the Builder, the Vendee and the
Guarantor. The term "Purchase Price” as used herein shall nean
the base price or pbrices as so increased or decreased. If on any
Closing Date {as hereinafter defined in this Article 4) the
aggregate of the Invoiced Purchase Prices (as heresinafter dafined
in this Article 4). for which settlement has theretofore been ani
is then being made under this Agreement, would, but for the
provisions of thls‘sentence, exceed 34,147,500 {(or such higher
amount as the Vendee and the Guarantor may at their option agree
to), the Builder (and any assignee of the Builder) and the
Guarantor will, upon request of the Vendee, enter into an
agreement excluding from this Ajreement such unit or units of
Eguipment then proposed to be settled tor and specified by the
Vendee, as will, after giving effect to such =xclusion, reduce
such aggregate Invoiced Purchase Prices under this Agreement to
not more than 34, 1u7 500 (or such higher amount as aforesaid),
and the Fuarantor agrPes to purchase any such unit or units so
excluied from +his'Agreement from the Builder for cash on the
date such unit or units would otherwise have been settled for
under this Agreement either directly, or, if the Builder ani the
Guarantor shall mutually agree, by means of a conditional sale,
egquipment trust or other appropriate method of financing.

The Egquipment shall be settled for in such number of grouns
of units of the Equipment delivered to and accept2d by the Vendee
on or prior to December 31, 1973, 4as is specified in Item 2 of
Annex A hereto (eavh such group bclng hereinafter called a
Group). The term "Clos1nq Date" with respect to any Group shall
mean such date (after September 1, 1973, and before January 31,
1974, such later date being herein called the Cut-Off Data),
occurring not more 'than ten business days following presesntation
by the Builder to the Vendee of the invoice and the Certificate
or Certificates of Acceptance for such Group and written notice
thereof by the Builder to the Vendor and the Guarantor as shall
be fixed by the Guarantor by written notice delivera2d to the
Vende2 and the vendor at least six business days prior to th=
Closing Date designated therein. The term "business days" as
used herein means clalendar days, excluding Saturdays, Suniays and
any other days on whlch banking institutions in Sdalt Lake City,
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Utah or New York, New York dare authorized or obligated to remain
closed.

The vende=2 hereby acknowledges itself to be indebted to the
Vendor in the amount of, anid hereby promises to pay in cash to
the vendor at such place as the Vendor may designate, the
Purchase Price of;the Equipment, as follows:

{a) On the Closing Date with respact to each Groun, (i)
an amount equal to 28.286% of the aggregate Purchiase DPrice of
such Group plus (ii) the amoun% by which (x) 71.714% of the
Purchase Price of all units of the Equipment cova2red by this
Agreement and '71.714% of the purchase price of the railroad
equipment covered by th2 agreament referred to in Item 5 of
Schedule A hereto (hereinafter called the Other Agreement)
for which settlement has theretofore and is then being malde
as set forth in the invoice or invoices therefor {said
invoiced prices being herein called the Invoiced Purchas
Prices), exceeds (y) the sum of $7,309,149.86 and any Anoun+
previously paid or pavable with respect to the Invoiced
Purchase Prices pursuant to clause (ii) of this subparagraph
(a) and clause (ii) of subparagraph (a) of the third
paragraph of Article 4 of the Other Agreement (said-excess of
clause (x) over clause (y) being hereinafter called the
Excess Amount); provided, however, that if settlement is also
being made on such Closing Date for units of railroad
equipment under the Other Agreement, the amount payable
pursuant to this subparagraph (a) shall be that proportion of
the Excess Amount which the Interim Invoiced Purchase Prices
payable on such Closing Date under this Agreement is 0f the
aggregate of all the Interim Invoiced Purchase Prices payavle
on such Closing Date under both th*s Aqgreement and +he Jther
Agreement; and

(b) 1In 30 consecutive semiannual instalments, as
hereinafter provided, an amount (hereinafter called the
Conditional Sale Indebtedness) equal to the ajgragats of the
Invoiced Purchase Prices of the units of Zquipment less the
aggregate amount paid or payable with respect tharesto
pursuant to subparagraph (a) of this paragraph.

The instalments of the Conditional Sale Indebtadness shall be
payable on each January 3 and July 3, commencing July 3, 1974, *o
and including January 3, 1989 (or, if any such date is not a
business day, on the immediately preceding business day), each
such date being hereinatter called a Payment Date. The unpaid
balance of the Conditional Sale Indebtedness shall bear interest
from the Closing Date in respect of which such indebt=adness was
incurred. The Commitment Fee (as hereinafter defin=d) shall he
payable on the Commitment Fee Payment.Date (as hereinafter
defined). Interest shall be payable on January 3, 1974, thne
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Takeout Date (as hereinafter defined) and each Payment Date 227
thereafter as follows:

{i) On Jdnuary 3, 1974, for each day elapsed from such 229
Closing Date to and including January 3, 1974, at a rate or 230
rates computed as follows: (a) the rate or rates per annum 21
computed on a daily basis on each day equal to the higher of
either (x) 1% above the prime rate (computed on the basis of 233

a 360-day vear on the actual number of days elapsed) chargyed - 234
by The Chase Manhattan Bank, N.A., in New York on the Closing ;

Date and as suph prime rate is adjusted thereafter, or (y) 235
the rate °qual to 172 of 1% above the average of the rates 236
for 90-to 119~ day prime commercial paper placed through 237
dealers as gquoted weekly by the Federal Reserve Bank of New
York (such rate being hereinafter called the Interim Rate) 239
{b) divided by 360, and 239
{ii) On the date (which date shall occur after all 2472
Groups of the Equipment have been settled for and on or after 2u3
January 3, 1974, but_on or before July 3, 1974) upon whici 245

the Investors {as defined in 3Section 19 of the Lease) acquire 247
through the vendor the interests of the Vendor in and under

this Aqreementi(such date being herein called the Takeout 243
Date) (4a) with respect to each unit of the Equiopment settled 249
for prior to January 3, 1974, for each day, if any, elapsed 250
from January 3, 1974, to and including the Takeout Date, at a 251
rate equal to the Interim Rate divided by 360 and (h) with 252
respect to each unit of the Equipment settled for on or after
January 3, 1974, for each day, if any, elapsed from the 253
Closing Date with respect to such unit to and including the = 254
Takeout Date, at a rate equal to the Interim Rate divided by 255
360' and |

{iii) on the earlier of (a) the final Closing Date for '’ 258 -

any units of the Equipment or (b) January 31, 1974 (said date 250
being hereinafter referred to as the Commitment Fee Payment

Date), for each day elapsed from October 2, 1973, to and 261
including the Commitment Fee Payment Date, at a rate equal to 262
172 of 1% divided by 360 applied to (a) $2,974,338.15 for the 263

period up to and including the first Closing Date for any 264
units of the Equipment hereunder and (b) the portion, if any, 265
of said $2,974,338.15 which is not applied on said first 266
Closing Date pursuant to Section 5 of the Assignment, for the 257
period from said first Closing Date up to and including any 254
second (and final) Closing Date (the aggregate amount as so 269
computed being hereinafter called the Commitment Fee), tne 270

Commitment Fee to be payable on the Commitment Fee Payment
Date whether or not any Closing Dates have occurred prior to 271
or on the Commitment Fee Payment Date, ani 272

‘(iv) On July 3, 1974, in the event that ﬁhe Takeour Daw= 275
occurs before July 3, 1974, for each day =lapsed from che ‘
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Takeout Date 0o and including said July 3, 1974, at a rate
equal to the Long Term Rate as hereinafter described, divided
by 360, and . : '

(v) on each Payment Date after July 3, 1974, for each
preceding semi-annual period, at a rate per annum equal to
the Long Term Rate. '

The Long Term Rate shall be the rate of interest per annum
paid to the Investors (as defined in Section 19 of the Leas2).

The term "CSA hate" will refer to the interest rate oer annum
payable on the unpaid balance of the conditional Sale
Indebtedness at any point in time, whether the Interim Rate or
the Long Term Rate.

The principal amount of Conditional Sale Indebtedness payable
on each of the Payment Dates shall be calculated so that th=s
aggregate of the oprincipal and interest payable on each of such
Payment Dates shall be substantially equal, except that. the
instalment of principal and interest payable on July 3, 1974
shall be calculated so that

(i) the principal portion payable on such date will be
an amount that would be amortized on such date to achieve
level payments of principal and interest on all Payment Dates
assuming, hypothetically, that the Long Term Rate was :

A . | . .
utilized in such determination on all Payment Dates and

§

(ii) the interest portion will be determined based upon
the Interim Rate in accordance with clauses (ii) and (iv) of
the fourth paragraph of this Article 4.

Such instalments of principal will completely amortize 100%

of the Cconditional 'Sale Indebtedness, The Vendee will furnish to

the Vendor and the Guarantor promptly after the Long Term Rate is

determined a schedule, in such number of counterparts as shall be

requested by the vVendor, showing the respective amounts of
principal and interest pavable on each Payment Date after July 3,
1974 and the amount, of principal pavable on July 3, 197u4.

Interest under this Agreement shall be determined, except to
the extent otherwise specifically provided, on the basis of a
360-day year of twe;ve 30~day months.

Notwithstanding the foregoing, in the event that on or before
June 1, 1974 the conditions set forth in either clause (a) or

clause (b) of Section 19 of the Lease have not been met, then the

entire unpaid balance of the Conditional Sale Indebtedness shall
become due and payaple on July 3, 1974. :

|
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All payments provided for in this Agreement shall be made in
such coin or currency of the United States of America as at the
time of payment shall be legal tender for the payment of public
and private debts‘ Except as provided in the next pr=aceding
paragraph and in Article 7 hereof, there shall exist no privilege
or duty to prepay any portion of the Conditional Sale
Indebtedness prior to the date it becomes due.

The Vendee will pay interest, to the extent legally ‘
enforceable, at the rate of 1% per annum above the CSA Rate (such
rate being hereinafter referred to as the Overdue Rate) upon all
amounts remaining unpaid after the same shall have become due and
payable pursuant to the terms hereof, or at such lesser rate as
shall be legally enforceable, anythlnq herein to the confrary
notwithstanding.

The partias hereto contemplate (subject to the limitations
set forth in the first paragraph of this Article 4) that the
Vendee will furnish that portion of the Purchase Price for the
Equipment as is required under subparagraph (a) of the third
paragraph of this Article 4 and that an amount equal to the :
balance of such Purchase Price shall be paid to the Builder by an
assignee of the Builder's right, title and interest under this
Agreement pursuant; to an Agreement and Assiagnment between the
Builder and FIRST SECURITY BANK OF UTAH, N.A., as Agent, (such
Agrzement and Assignment being hereinafter called the Assignment

~and such assignee being herein called the Assignee or the Vendor

as indicated in Arkicle 25 hereof).

It is agreed that the obligation of the Vendee to pay to th=a
vendor any amount required to be paid pursuant to the third
paragraph of this Article 4 with respect to the Equipment is
specifically subject to the fulfillment, on or before the Closing
Date in respect of any Group, of the following conditions (any of
which may be waived by the vVendee, and payment by the Vendee of
the amount specified in subparagraph (a) of the third paragraph
of this Article 4 with respect to such Group shall be conclusive
evidence that such conditions have been fulfllled or irrevocably
waived):

(a) the Assignee shall have paid or caused to have been
paid to the Builder the amounts contemplated to be paid by it
-‘as provided in the preceding paragraph of this Article 4 and
in Section 5 of the Assignment and the documents reguirad by
Section 5 of the Assignment shall have been delivered;

(b) no eJent of default of the Guarantor specified
herein or Event of Default of the Lessee under the Lease, nor
any event which with lapse of time and/or demand provided for
herein or in the Lease could constitute such an event. »f
default or Event of Default, shall have occurred and be
continuing; anq
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{c) the Vendee shall have received the opinion of
counsel requi;ed by Section 15 of the Lease and such other
documents as the Vendee may reasonably request.

Notw1thstandlnq any other provision of this Agreement
(including, but not limited to, any provision of Articles 15 dni
17 hereof), it is understood and agreed by the Vendor that the
liability of the Vendee for all payments to be made by it under
and pursuant to this Agreement, with the =xception only of the
payments to be made pursuant o0 Article 20 hererof and pursuant to
subparagraph (a) Qf the third paragraph of Article 4 hereof,
shall not exceed an amount equal to, and shall be payable only
out of, the "1ncom9 and proceeds from the Equipment", and such
payments shall be made by the Vendee only to the extent that the
Vvendee or the Assanee shall have actually received sufficient
“income or proceeds from the Equipment™ to make such payments.
Except as prov1ded in the next preceding sentence, the Vendor
agrees that the Vendee shall have no personal liability to make
any payments under this Agreement whatsoever except from the
"income and proceeds from the Equipment” to the extent actually
received by the Vendee or the Assignee. 1In addition, the Vendor
agrees that the Vendee (i) makes no representation, and is not.;
responsible for, the due execution, validity, sufficiency or
enforceability of the Lease in so far as it relates to the Lessee
{(or any document relative thereto) or of any of the Lessee's .
obligations tnereunder and (ii) shall not be responsible for the
performance by the Lessee of any of its agreements,
representations, ihdemnities, obligations or other undertakings
under the Lease; it being understood that as to all such matters
the Vendor will look solely to the Vendorts rights under this
Agreement against the Guarantor and the Equipment and to the
Vendor's rights under the Lease against the Lessee and the
Equipment. As used herein the term ®“income and proceeds from the
Equipment® shall mean (i) if one of the events of default
specified in Article 16 hereof shall have occurred and while it
shall be continuing, so much of the following amounts as are
indefeasibly received by the Vendee or the Assignee at any time
after any such event and during the continuance thereof: (a) all
amounts of rental and amounts in respect of Casualty Occurrences
{as hereinafter defined in Article 7 hereof) paid for or wikth
respect to ths Eguipment pursuant to the Lease and (b) any and
all payments or proceeds received by the Vendee or the Assignee
for or with respect to the Equipment as the result of the sale,
lease or other disposition thereof and after deducting all costs
and expenses of such sale, lease or other disposition and any and
all other payments‘recelved by the Vendee or the vVendor under
Saction 10 of the Leaqe, and (ii) at any other time only that
portion of the amounts referred to in the foreqgoing clauses (a)
and (b) as are 1ndef9a51bly received by the Vendee or the »
Assignee and as shall equal the portion of the Conditional Sale
Indebtadness (lnrludlnq prepayments thereof required in respect
of Casualty Occurrences) and/s/or interest thereon due and payable
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on, or within six days after, the date such amounts received by
the Vendee or the 'Assignee were regquired to be paid to it
pursuant to the Lease or as shall equal any other payments then
due and pavable under this Agreement; it being understood that
"income and proceeds from the Equipment®” shall in no event
include amounts réferred to in the foregoing clauses (a) and (b)
which were received by the Vendee or the Assignee prior to tha
existence of such an event of default which exceeded the amounts
required to discharqe that portion of the Conditional Sale
Indebtedness (1nclud1ng prepayments thereof required in respect
of Casuwalty Occurrences) and/or interest thereon due and payable
on, or within six |days after, the date on which amounts with
respect thereto received by the Vendee or the Assignee wera

required to be paid to it pursuant to the Lease or which exceeded

any other payments due and payable under this Agreement at the
time such amounts were payable under the Lease. It is further
specifically understood and agreed that nothing contained herein
limiting the liability of the Vendee shall derogate from th-
right of the vendor to proceed against the Equipment or the
Guarantor as provided for herein for the full unpaid Purchase
Price of the Equipment and interest thereon and all other
payments or obligations hereunder. Notwithstanding anything to
the contrary contained in Article 16 hereof, the Vendor agrees
that in the event it shall obtain a judgment against the Vendee
for an amount in excess of the amounts payable by the Vendee

pursuant to the limitations set forth in this paragraph, it will,

accordingly, llmxt its execution of such ]udqment to amounts
payable pursuant to the llmltatlons set forth in this paragraph.

ARTICLE 5. Title to the Eguipment. Article 5 of the Model
CSA Provisions is herein incorporated as Article 5 hereof.

ARTICLE 6. Taxes. Article 6 of the Model CSA Provisions is
herein incorporated as Article & hereof.

ARTICLE 7. Malntenance and Repair; Casualty Occurrences;

—m—l e m e e E s

Insurance. Article 7 of the "Model CSA Provisions is herein

o e i v e e e s

incorporated as Article 7 hereof.

ARTICLE 8. Qbligations of Guarantor. 1In addition to the
obligations the Guarantor agrees to assume under Article 15
hereof upon the happening of the occurrence referred to therein,
the Guarantor, for ;value received, hereby absolutely and

unconditionally quarantees to the Vendor by endorsement (throuagh
its execution’ hpreot) the due and punctual payment of that
portion of the Purchase Price of the Equipment payable pursuant
to subparagraph (b), of the third paragraph of Arcticle 4 hereof

and interest thereon, and the due and punctual performance of all

obligations of the Vendee under this Aqreement and

unconditionally quarantees to the Vendor that all sums payable by

the Vendee under this Agreement (except for the sums payabl2 by

the Vendee pursuant’ to subparagraph (a) of the third paragraph ot
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Article 4§ hereof) will be promptly paid when due, together with
interest thereon as herein provided, whether at stated maturity
or by declaration or otherwise, and in case of default by the
Vendee in any such obligations or payments the Guarantor agrees
punctually to perform or pay the same, irrespactive of any
enforcement dqalnqt the vendee of any of the rights of the Venior
hereunder.

1

The Guarantor]hereby agrees that its obligations hereunder
shall be unconditional (and shall not be subject to any defense,
setoff, counterclaim or recoupment whatsoever), irrespective of
the genuineness, Vvalidity, reqularity or enforceability of this
Agreement or any other circumstance which might otherwise
constitute a legal or equitable discharge of a surety or
guarantor and irréspective of the last paragraph. of Article 4
hereof or any other circumstances (including an assignment by the
Vendor of all its . right, title and interest under this Agjreement
to a person designated by the Vendee pursuant to the provisions
of the ninth paragraph of Article 17 hereof) which might
otherwise limit the recourse of the Vendor to the Vendee. The
Guarantor hereby waives diligence, presentment, demand of
payment, protest, .any notice of any assignment hereof in whole or
in part or of any default hereunder and all notices with respect
to this Agreement '‘and all demands whatsoever hereunder. No.
waiver by the Vendor of any of its rights hersunder and no action
by the Vendor to enforce any of its rights hereunder or failure-
to take, or delay in taking, any such action shall affect the
obligations of the' Guarantor hereunder.

In the event that the Guarantor shall make any payments to
the vendor on account of its gudranty hereunder, the Guarantor
hereby covenants and agrees that it shall not acquire any rights
of recourse aqalnst the Vendee, any rights of subrogation to the
rights of the Vendor or any other rights whatsoever against the
Vendee or with respect to any of the units of the Equipmant by
reason of such payments, all such rights being hereby irrevocably
released, discharged and waived by the Guarantor; provided,

however, that after the payment by the Guarantor to the Vendor of

all sums payable under this Agreement, the Guarantor shall, by
subrogation, be entitled to the rights of the Vendor against the
Vendee by reason of such payment, to the 2xtent, but only to the
extent, that the véndee has received "income and proceeds from
the Equipment"” (asidefined in Article 4 hereof) and has not
applied amounts equal to such income and proceeds to the payment,
in accordance with this Agreement and subiject to the limitations
contained in the last paragraph of said Article 4, of sums
payable by the Vendee to the Vendor hersunder.

ARTICLE 9. Reports and Inspections. On or before October 1
in each year, commencing with the year 1974, the Vendee shall
cause to be furnished to the Vendor an accurate statement (a)
setting forth as of the preceding July 3 the amount, description

v
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and numbers of the Equipment then covered hereby, the amount,
description and numbers of all units of the Equipment that have
suffered a Casualty Occurrence during the preceding 12 months (or
since the date of delivery hereunder of the Equipment, in th2
case of the first! such statement) and such other information
reqgarding the condition and state of repair of the Equipment as
the Vendor may reasonably request and (b) stating that, in the
case of all Equipment repaired or repainted during the period
covered by such statement, such Equipment is marked as reguired
by Article 10 hereof. The Vendor shall have the right, by its
agents, to inspect the Equipment and the Guarantort's records with
respect thereto at such reasonable times as the Vendor may
request during the continuance of this Agreement.

ARTICLE 10. Marking of Equipment. Article 10 of tha Model
CSA Provisions. is herein incorporated as Article 10 hereof.

ARTICLE 11. (Compliance with Laws and Rules. Article 11 of
the Model CSA Prov151ons is herein incorporated as Article 11
hereof.

ARTICLE 12. Possession and Use. Article 12 of the Model CSA
Provisions is herein incorporated as Article 12 hereof.
. ARTICLE 13. Prohibition Against Liens. Article 13 of the
Model CSA Provisions is herein incorporated as Article 13 hareof.

ARTICLE 14. Indemnities and Warranties. Article 14 of the

Model CSA Provisions is herein incorporated as Article 14 hereof.
\

ARTICLE 15. Assignments. Article 15 of the Model CSA
Provisions is herein incorporated as Article 15 hereof, except
that the following shall be added at the end of the first
sentence of the first paragraph of said Article 15 of +he Model
CSA Provisions:. j

w.: provided, however, that, if such sale, assignment,
transfer or dlSpO%ltlon is made by the Vendee to the Guarantor in
accordance with Section 19 of the Lease because the conditions
saet forth in said Section 19 are not fulfilled, the Guarantor
expressly assumes all of the obligations of the Vendee under this

Agreement and acknowledges that such sale, assignment, transfer

or disposition is expressly subject in all respects to the rights
and remedies of the Vendor hereunder (including, withou*
limitation, rights and remedies against the Guarantor in its
capacity as Guarantor under this Agreement and as successor to
the Vendee)."

ARTICLE 16. Dafaults. Article 16 of the Model CSA :
Provisions is hereby T amended by (a4) inserting the number "35%" in
lieu of the number %30" in the second line of subparagqraph (b) of
the first paragraph, thereof and (b) inserting the phrase "or an
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Event of Default shall occur under the Lease" after the word
"hereof"” in the third line of subparagraph (f) of the first
paragraph thereof. Article 1€ of the Model CSA Provisions, as so
amended, is herein incorporated as Article 16 hereof.

ARTICLE 17. ' Remedies. Article 17 of the Model CSA
Provisions is heréln incorporated as Article 17 hereof, except
that the follow1nq paragraph shall be added meedlately after tne

eighth paragraph thereof-

WAL any time during the continuance of a Declaration of
Default due to an event of default occasioned by an act or
omission of the Guarantor hereunder or attributable to the
Lessee under the Lease, and if such Declaration of Da=fault
shall not have been rescinded by the Vendor within 30 days of
the making thereof, or if the Vendor theretofore has
indicated either in writing to the Vendee or the Guaran*or or
by commencement of the remedies specified in this Article 17
that it will not rescind such Declaration of Default, the
Vendor, upon payment to it of an amount equal +o the to+al

unpaid balance of the indebtedness in respect of the Purchase.

Price of the Equipment, together with interest thereon

accrued and unpaid and all other payments due under this

Aqreement, shall enter into an.appropriate agreement

~assigning to any person designated by the Vendee all the
Vendor's right, title and interest in and to the Equipment
and under this' Agreement.”
!

ARTICLE 18. Applicable State Laws. Article 18 of the Model

CSA Provisions is herein incorporated as Article 18 hereof.

ARTICLE 19. Récording. Article 19 of the Model CSA

- Provisions is heery amended by inserting after the word “Act" in

the fifth line thereof the phrase *"and to be deposited with the
Registrar General of Canada (notice of such deposit to be
forthwith given in 'The Canada Gazette) pursuant to Section B85 of
the Railway Act of Canada®". Article 19 of the Model CSA
Provisions, as so amended is herein incorporated as Article 19
hereof. '

ARTICLE 20. ngmggg of Expenses. Article 20 of the Model
CSA Provisions is herein incorporated as Article 20 hereof.

ARTICLE 21. Article Headings; Effect and Modification of
Agreement. Artlcle121 of the Model CSA Provisions is herein
incorporated as Artlcle 21 hereof.

of the parties designated below shall be deem2d to be proverly
served if.delivered}or_mailed to it at its chief nlace of
business at the following specified addressas:

ARTICLE 22. Notice. Any notice or demani hereunder to any
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(a) to the Vendee, at 721 Locust Street, St. Louis,
Missouri 63101, attention of Senior Vice President,

|
(b) to the Guarantor, at 176 East Fifth Street, s5t.
Paul, Minnesota 55101, attention of Assistant Vice President,
Financial Planning Division,

| .
(c) to the Builder, at the address set fortn in Item 1
of Annex A hereto, and

(d) to any assignee of the Vendor or of the Vendze, at
such address as may have been furnished in writing to the
vendee or the Vendor, as the case may be, and to the
Guarantor, by!such assignee, ‘

f
or at such other address as may have been furnished in writing by
such party to the other parties to this Agreement.

ARTICLE 23. Immunities; Satisfaction of Undertakings. Yo
recourse shall be had in respect of any obligation due under this
Agreement, or referred to herein, against any incorporator,
stockholder, director or officer, past, present or future, of tne
Vendee, the Guarantor or the Builder (or vendor), whether by
virtue of any constitutional provision, statute or rule of law,
or by enforcement of any assessment or penalty or otherwise, all
such liability, whether at common law, in equity, by any ”
constitutional provision, statute or otherwise, of such
incorporators, st&ckholders, directors or officers being toravar
released as a condition of ard as consideration for the execution
of this Agreement.; ‘

The obligations of the Vendee under the first paragraph oL
Article 7 and under Articles 6, 9, 10, 11, 13, 14 and 19 hereof
shall be deemed in all respects satisfied by the Lessee's
undertakings contained in Sections 5, 6, 8, 9, 12 and 16 of the
Lease. The Guarantor shall be liable in respect of its guaranty
hereunder for such obligations under said Articles hereof
reqgardless of whether or not the Lease provides for the discharge
of such obligations or is in effect. The Vendee shall not have
any responsibility! for the Lessee's tailure to perform such
obligations, but if the same shall not be performed they shall

.constitute the basis for an event of default hereunder pursuant
.to Article 16 hereof. NoO waiver or amendment of the Lessee's

undertakings under the Lease shall be effective unless join24 in
by the vendor. i '
{ .

ARTICLE 24. Law Governing. Article 24 of the Model CSA
Provisions is herein incorporated as part of Article 24 hereof;
the term "Selected Jurisdiction" as used ther2in shall mean the
State of Missouri, 'and the Vendee warrants that its chief oluice
of business and chlef executive office are in tho State of

Missouri. . 1
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ARTICLE 25. Definitions. Article 25 of the Model CSA
Provisions is herein incorporated as Article 25 hereof.

ARTICLE 26. Execution. This Agreement may be executed in
any number of counterparts, cach of which so executed shall be
deemed to be an original, and such counterparts together shall
constitute but oneé and the same contract, which shall be
sufficiently evidéenced by any such original counterpart. :
Although this Agreement is dated as of September 1, 1973, for
convenience, the actual date or dates of axecution hereof by the
parties hereto is or are, respectively, the date or dates stated
in the acknowledgments hereto annexed.

IN WITNESS WHEREOF, the parties hereto have executed or
caused this instrument to be executed all as of the date first
above written.

GENERAL ELECTRIC COMPANY

e e B Ty

Mandger - Marketing
Locomotive Products

Attesting Secretgfty

' Department -~ :
[ CORPORATE SEAL] AT
Attest: | ' A e
/2 VS T ’ ’ »»’:;; o = KRN

MERCANTILE TRUST COMPANY

NATIONAL ASS?;;?TION
R by &—%«ﬂ
‘ SEET?# Vice President
[ CORPORATE SEAL} l

f2
Secre
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[ CORPORATE SEAL ]

Attest:

AGSiakanmt Secretary
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BURLINGTON NORTHERN INC.,

by _ gt ¥4 Con

N

Vice President
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COMMONWEALTH OF PENNSYLVANIA)
)

COUNTY OF ERIE )
. ‘ emde
On this 4%~ day f%ﬁ?&xﬁé) 1973, before me personally
appeared C.S§. zikessb,' , to me personally known, who, heing

by me duly sworn,*says that he is the Manager - Marketing,
Locomotive Products Department, of GENERAL ELECTRIC COMPANY, that
one of the seals affixed to the foregoing instrument is the
corporate seal of said corporation, that said instrument was:
signed and sealed on behalf of said corporation by authority of
its Board of Directors and he acknowledged that the execution of
the foreqgoing lnsrrument was the free act and deed of said :
corporation.

MM 2. m%/ww"

\ éQNOfary Public

HL \,7

A1 REA
EI‘IA ﬂff Mp mw N°f¢Fv PUEP!]

[ NOTARIAL SEAL] My Commision Expires June 7, 195 G
: 4 Sh e ' Th
S~ N e
' AW = Z
My Commission expires E - 3
S Tz
- ORI RE
‘ N -//f‘;\-.. - ’\:\:\, 5F
STATE OF MISSOURI ) Je NS
. i . .(*’ - .. ~ \\\ .
) ss.: ~ RS

CITY OF ST. LOUIS ) e 22E

On this bth 1973, before me personally
appeared  JOHN .i. Wit , to me personally known, who,
being by me duly sworn, says that he is a S@méex Vice President
of MERCANTILE TRUST COMPANY NATIONAL ASSOCIATION, that one of the
seals affixed to the foregoing instrument is the corporate seal
of said corporation, that said instrument was signed and sealed
on behalf of said corporation by authority of its Board of
Directors, and he acknowledged that the execution of the
foregoing 1nstrum@nt was the free act and deed of said

corporatione. )Aéégzé%%az . .
. ,);u %5 ?f/‘.‘

—— e e g i - —

Notary

| | ‘lorence M. Gerdel
[ NOTARIAL SEAL) ' |

l

My Commlss§on experS

MY COMM(SSION EXPIRES 10275
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STATE OF MINNESOTA )
‘\ SSe 2

| )
COUNTY OF RAMSEY ) ngbﬁb@471/4Z4bﬁ’/ )
On this /“ﬁ’d

ay, of.ﬂc;obef 1973, before me personally
appeared FgAN K /7 , to me personally known,

who, being by me duly sworn, says that he is a Vice President of
BURLINGTON NORTHPRN INC., that one of the seals affixed to the
foregoing instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of said

‘corporation by authority of its Board of Directors, and he

acknowledged that the execution of the foregoing instrument was
the free act and deed of said corporatlon.

{ NOTARTAL SEAL 1 : AAA%\.‘/'\AAAAAAAA/\AI\AAI\AI\L\L\I\AAAI.\AI\I\I\I\/\

DOROTHY TJORNHOM
NOTARY PUBLIC  MINNESOTA

RAMSFY COUNTY

My Commission expires
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Item 1:

Item 2:

Item 3:

1

ANNEX A - Go.E.

l
1

i
General Electric Company, 2901 East Lake Road, Erie,
Pennsylvania 16501.

The Equlpment shall be settled for in not more than two
Groups.

|
The Builder warrants that the Equipment will be built in
accordance with the Spec1f1cat10ns and the standards and
requlremenfs set forth in Article 2 of the Cconditional
Sale Aqreement to which this Annex A is attached
{hereinafter in this Annex called the Agreement) and
warrants the Equipment will be free from defects in
material: (except as to specialties incorporated therein
that are not of the Builder's own specification or
design) and workmanship under normal use and service;
the Buildert's obligations under thisparagraph being
limited to making good at its plant any part or parts of
any unitiof the Equipment which, within two years after
the dpllvery of such unit to the vendee or before- such
unit has been in scheduled service 250,000 miles
(whlchevpr event shall first occur), qhall be returned
to the Builder with transportation charges. prepaid and
which the Builder‘'s examination shall disclose to its
satisfacgion to have been thus defective.

This warranty of the Builder shall not apply (i) to
any locomotive components which shall have. been repaired
or altered unless repaired or altered by the Ruilder or
its authorized service representatives, if, in its
judgment, such repairs or alterations affect the
stability of a unit of the Equipment or (ii) to any of
the Equipment which has been subject to misuse,
negligence or accident.

This warranty is expressly in lieu of all other
warranties expressed or implied, including any impliei
warranty 'of merchantability or fitness for a particular

purpose, ‘and of all other obligations or liabilities on

the part of the Builder, except for its obligations o
under Articles 2, 3, 4 and 14 of the Adgreement. The

assume for it any other llablllty in connectLOn with the
construction and delivery of the Equipment, except as
aforesaid.

In no event shall the Builder be liable for special
or consequential damages. The Builder's liability on
any- claim of any kind including negligence, or for any
loss or damage arising out of, connected with, or

|
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Item 4:

i
resulting from, the Agreement, or from the performance
or breach thereof, or from the manufacture, sale,
delivery, resale, repair or use of any unit of the
Equipment covered by, or furnished under, this
Agreement, shall in no case exceed the Purchase Price of

such unit of the Equipment involved in the claim except

as provided in Article 14 of the Agreement, and upon the

expiration of the warranty period specified above,
except as so provided, all such liability shall
termlnate. The Builder shall have no liability for any
unit of Fhe Equipment or part thereof which becomes
defective by reason of improper storage or application,
misuse, neqllgence, accident or improper operation,
malntenance, repairs or alterations on the part of the
Vendee, the Guarantor or any third party other than the
Builder. The foregoing warranty shall constitute the
sole redey of the vVendee and the sole liability of the
Builder.'

It is understood that the Builder has the right to
make cnanges in the design of, or to add improvements
to, units of the Ejuipment at any time without incurrina
any obligations to install, at the Builder's exvense,
the same on other locomotives sold by the Builder.

1

The Builder further agrees with the Vendee and the
Guarantor that neither the inspection as providei in
Article 3 of the Agreement, nor any 2xamination, nor the
accentance of any units of the Equipment as provided in
said Article 3 shall be deemed a waiver or a
modification by the Vendee or the Guarantor of any of
its or their rights under this Item 3.

Noththstandlnq anything to the contrary con*alned
herein, xt is understood and agreed that there will be
incorporated in each unit of the Equipment a limiteAq
number of used components which will be remanufactured
by the Builder and will b2 the equivalent of new
components.

Except to the extent the Builder is obligated under this
Aqreementlto indemnify, protect and hold harmless each
asignee of any of the rights of the Builder under the
Agreement‘ the Guarantor agrees to indemnify, protect
and hold harmless each such assignee from and against
any and all liability, claims, demands, costs, charges
and expenses, including royalty payments and counsel
fees, in any manner imposed upon or accruing against
each such{assignee because of the use in or about the
construction or operation of the Egquipment, or any unit
thereof, of any design, article or material which
1nfr1nqos or is claimed to infringe on any patent or
other rlqht.

[
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Item 5:

The Builder shall defend any suit or proceeding
brought aqalnst the vendee, the Guarantor and/or each
a551qnee 0of the Builder®s rights under the Agreement so
far as thp same is based on a claim that the Eguipment
of Bu11d°r's specification, or any part thereof,
furnlshed under this Agreement constitutes an
infringement of any patent of the United States, if
notlfléd‘promptly in writing and given authority,
information and assistance (at the Builder'’s expense)
for the defense of same, and the Builder shall pay all
damages and costs awarded therein against the Vendee,
the Guarantor and/or any such assignee.

The' Builder further agrees that, in case of any
unit of the Equipment or any part thereof is enjoined by
a patent 1nfr1nqement suit or claim against the Builder,
any a351qnee of the Builder, the Vendee or the Guarantor
(other than a suit or claim arising in any way out of an
alleged infringement by reason of the use of or
incorporation in the Zgquipment of any device and/or
specialty designated by the Vendee or. the Guarantor to
be used by the Builder in the building of the EgJuipment
and which was not manufactured by the Builder), the
Builder will promptly, at its own expense and at i*s
option: (i) procure for the Vendee and the Guarantor %the
right to continue using such unit of the Equipment, or
part thereof; or (ii) replace the same with a :
nonlntrlnqlnq unit or part thereof of the same quality
and performance as the uni* or part so replaced, or
(iii) modify such unit of the Equipment, or part
thereof, (so that it becomes noninfringing and so that
such unit or part thereof shall be of the same quallty
and performance as the unit or part so modified;
provided, however, that the exercise of any of the
foregoing options by the Builder shall not in any way be
construed as a waiver of or a limitation on the rights
of tne Vendee or the Guarantor under this Item 4.

The Bu1lder will not assume liability for patent
1nfr1nqement by reason of purchase, manufacture, sale or
use of devices not included in and coverad by its
spec1flcat10n.

The foregoing states the entire liability of the
Builder for patent infringement by the Equipment or any
part thereof..

The COnditional Sale Aqreemént dated as of September 1,
1973, among General Motors Corporation (Electro-iMotive
Division), the Vendee and the Guarantor.

\
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ANNEX B--G.E.

Lessee's , Time and

Builder's Builder's - ' . Road Numbers Unit Total Place of

Type Specifications - Plant Quantity (Both Inclusive) Base Price Base Price Delivery
Model U-30-C 3390E Erie, =~ _ _10___  5819-5823; - --$395,000 - $3,950,000° November-

locomotives - -~~~ — T 7 7 Pennsyl- : 5924-5928 : December

' vania . 1973, at

Fridley,

Minn.



ANNEX

. MODEL PROVISIONS

PART I —MODEL CONDITIONAL SALE PROVISIONS
FOR LEASE TRANSACTIONS

PART II -MODEL LEASE PROVISIONS

PART III -MODEL ASSIGNMENT PROVISIONS POR
: LEASE TRANSACTIONS

C
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’ Part 1

(

MODEL' CONDITIONAL SALE PROVISIONS FOR
! LEASE TRANSACTIONS

1
{
i

ARTICLE 2. construction and Sale. Pursuant to
this Agreement, the Builder shall construct the Equipment at
its plant set forth in Annex B hereto, and will sell and
deliver to the Vendee, and the Vendee will purchase from the
Builder and accept delivery of and pay for (as hereinafter
provided), the Equipment, each unit of which shall be
constructed in accordance with the specifications referred
to in Annex B hereto and in accordance with such
modifications thereof as may be agreed upon in writing
between the Builder, the Vendee and the Guarantor (which
specifications and modifications, if any, are hereinafter
called the Sp801flcat10n3). The design, quality and
component parts qf each unit of the Equipment shall conform,
on the date of completion of manufacture of each thereof, to
all Department of Transportation and Interstate Commerce
Commission requlrements and specifications and to all
standards recommended by the Association of American
Railroads reasonably interpreted as being applicable to
railroad equlpment of the character of such units of the
Egquipment, and edch unit of the Equipment (except to the
extent, if any, referred to in Annex A hereto) will be new
railroad equipment.

ARTICLE 3. JInspection and Deljvery. The Builder
will deliver the‘unlts of the Equlpment to the Vendee at the
place or places spec1f1ed in Annex B hereto (or if Annex B
does not specify ‘a place or places, at the place or places
designated from time to time by the vVendee), freight
charges, if any, prepaid, in accordance with the delivery
schedule set forgh in Annex B hereto; provided, however,
that the Builder shall have no obligation to deliver any
unit of the Equipment hereunder at any time after the
commencement of any proceedings specified in clauses (c) or
(1) of Article 16 hereof or if any event of default (as
described in Article 16 hereof), or event which with a lapse
of time ands/or demand could constitute such an event of
default, shall haye occurred.

The Builber's obligation as to time of delivery is
subject, however,! to delays resulting from causes beyond the
Builder's reasonable control, including but not limited to

|
|
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acts of God, acts of government such as embargoes,
priorities and allocations, war or war conditions, riot or
civil commotion, sabotage, strikes, differences with
workmen, accidents, fire, flood, explosion, damage to plant,
equipment or fa¢ilities, delays in receiving necessary
materials or delays of carriers or subcontractors.

- Notwithstanding the preceding provisions of this
Article 3, any Qquipment not delivered, accepted and settled
for pursuant to Article 4 hereof on or before the Cut-0Off

"Date {as defined in Article 4 hereof) shall be excluded

herefrom. If any Equipment shall be excluded herefrom
pursuant to the immediately preceding sentence, the parties
to this Aqreemenk shall execute an agreement supplemental
hereto limiting this Agreement to the Equipment not so
excluded herefrom. If the Builder's failure to deliver
Equipment so excluded resulted from one or more of the
causes set forth in the immediately preceding paragraph, the
Guarantor shall be obligated to accept such Equipment and
pay the full purchase price therefor, determined as provided
in this Agreement, if and when such Equipment shall be
completed and delivered by the Builder, such payment to be
in cash on the delivery of such Equipment, either directly
or, in case the Guarantor shall arrange therefor, by means
of a conditional, sale agreement, equipment trust or such
other appropriate method of financing as the Guarantor shall
determine and as;shall be reasonably acceptable to the
Builder. 1

| . .

During c¢onstruction, the Equipment shall be subject
to inspection and approval by the authorized inspectors of
the Vendee (who may be employees of the Guarantor) and the
Builder shall grant to such authorized inspectors reasonable
access to its plant. The Builder agrees to inspect all
materials used in the construction of the Equipment in
accordance with the standard quality control practices of
the Builder. Upon completion of each unit or of a number of
units of the Eguipment, such unit or units shall be
presented to an inspector of the Vendee for inspection at
the place specifﬂed for delivery of such unit or units, and
if each such unit conforms to the Specifications,
requirements and standards applicable thereto, such
inspector or an authorized representative of the Vendee (who
may be an employee of the Guarantor) shall execute and
deliver to the Bdilder a certificate of acceptance

[
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|
{hereinafter called the Certificate of Acceptance) stating
that such unit Or units have been znspected and accepted on
behalf of the Vvendee and are marked in accordance with
Article 10 hereof; provided, however, that the Builder shall

not thereby be relieved of its warranty referred to in
Article 14 hereof

Oon de11very of each such unit hereunder at the
place specified |for delivery, the Builder shall have no
further responsibility for, nor bear any risk of, any damage
to or the destructlon or loss of such unit; provided,
however, that the Builder shall not thereby be relieved of
its warranty referred to in Article 14 hereof.

1

ARTICLE S. Title to_the Equipment. The Vendor
shall and hereby does retain the full security title to and
property in the'Equlpment until the Vendee shall have made
all its payments under this Agreement and shall have kept
and performed all its agreements herein contained,
notwithstanding any provision of this Agreement limiting the
liability of the Vendee and notwithstanding the delivery of
the Equipment to and the possession and use thereof by the
Vendee and the Guarantor as provided in this Agreement. Any
and all additions to the Equipment {except, in the case of
any unit of the Equipment which is a locomotive,
communications, signal and automatic control equipment or
devices having aISLmllar use which have been added to such
unit by the Guarantor, the cost of which is not included in
the Purchase Price of such unit and which are not required
for the operation or use of such unit by the Interstate
Commerce Commission, the Department of Transportation or any
other applicable requlatory body}, and any and all parts
installed on and additions and replacements made to any unit’
of the'Equipmentjshall constitute accessions to the
Equipment and shall be subject to all the terms and
conditions of this Agreement and included in the term
"Equipment® as used in this Agreement.

Except as otherwise specifically provided in
Article 7 hereof, when and only when the Vendor shall have
been paid the full indebtedness in respect of the Purchase
Price of the Equipment, together with interest and all other
payments as herein provided, and all the Vendee's
obligations herein contained shall have been performed,
absolute right to the possession of, title to and property

v



in the Equipment shall pass to and vest in the Vendee
without further transfer or action on the part of the
Vendor. However, the Vendor, if so requested by the Vendee
at that time, wrll (a) execute a bill or bills of sale for
the Equipment transferring its title thereto and property
therein to the Vendee, or upon its order, free of all liens,
security interests and other encumbrances created or
retained hereby‘and deliver such bill or bills of sale to
the Vendee at 1ts address referred to in Article 22 hereof,
(b) execute and deliver at the same place, for filing,
recording or depositing in all necessary public offices,
such instrument 'or instruments in writing as may be
necessary or appropriate in order then to make clear upon
the public records the title of the Vendee to the Equipment
and (c) pay to the Vendee any money paid to the Vendor
pursuant to Article 7 hereof and not theretofore applied as
therein provided. The Vendee hereby waives and releases any
and all rights, existing or that may be acquired, in or to
the payment of ahy penalty, forfeit or damages for failure
to execute and deliver such bill or bills of sale or
instrument or 1nstruments or to file any certificate of
payment in compllance with any law or statute requiring the
filing of the same, except for failure to execute and
deliver such b111 or bills of sale or instrument. or
instruments or to file such certificate within a reasonable
time after written demand by the Vendee.
|

ARTICLE 6. Taxes. All payments to be made by
the Vendee hereunder will be free of expense to the Vendor
for collection or other charges and will be free of expense
to the Vendor Wlth respect to the amount of any local,
state, federal or foreign taxes (other than net income

‘taxes, gross receipts taxes [except gross receipts taxes in

the nature of or' in lieu of sales, use or rental taxes],
franchise taxes measured by net income based upon such
receipts, excess. proflts taxes and similar taxes) or license
fees, assessments, charges, fines or penalties hereafter
levied or 1mposed upon or in connection with or measured by
this Agreement or any sale, rental, use, payment, shipment,
delivery or transfer of title under the terms hereof (all
such expenses, taxes, license fees, assessments, charges,
fines and penalties being hereinafter called impositions),
all of which impositions the Vendee assumes and agrees to
pay on demand. The Vendee will also pay promptly all
impositions which may be imposed upon the Equipment

!
|
i
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delivered to it or for the use ox operation thereof or upon
the earnings arising therefrom or upon the Vendor solely by
reason of its ownership thereof and will keep at all times
all and every part of the Equipment free and clear of all _
impositions which might in any way eaffect the security title
of the Vendor in and to any of the Equipment or its
interests or rights under this Agreement or result in a lien
upon any part of the Equipment; provided, however, that the
Vendee shall be under no obligation to pay any 1mp051t10ns
of any kind so long as it or the Lessee is contesting in
good faith and by appropriate legal proceedings such
impositions. and;the nonpayment therecf does not, in the
opinion of the Vendor, adversely affect the security title,
interests, or rights of the Vendor im or to the Equipment or
under this Aqreepent. If any impositions shall have been
charged or levied against the Vendor directly and paid by
the Vendor, the Vendee shall reimburse the Vendor upon
presentation of an invoice therefor, and any amounts so paid
by the Vendor shall be secured by and under this Agreement;
provided, however, that the vVendee shall not be obligated to
reimburse the Vendor for any impositions so paid unless the
Vendor shall have been legally liable with respect thereto
(as evidenced by' an opinion of counsel for the Vendor) or
unless the Vendee shall have approved the payment thereof.

o

ARTICLE, 7. Maintenance; Casualty Occurrences;
Insurance. The Vendee agrées that it will at all times
maintain the Equ;pment or cause the Equipment to be
maintained in good order and repair at its own expense.

In the event that any unit of the Equipment shall
be worn out, lost, stolen, destroyed, oxr, in the opinion of
the Vendee or thé Guarantor, irreparably damaged, from any
cause whatsoever, or taken or requisitioned by condemnation
or otherwise (such occurrences being herein called Casualty
Occurrences), the Vendee shall, promptly after it shall have
determined that such unit has suffered a Casualty
Occurrence, cause the Vendor to be fully informed in regard
thereto. On the: next succeeding date for the payment of
interest on pr1nc1pa1 of the conditional Sale Indebtedness
(hereinafter- called a Casualty Payment Date), the Vendee

shall pay to the]Vendor a sum equal to the Casualty Value

(as hereinafter defined in this Article 7) of such unit
suffering a Casualty Occurrence as of the date of such
payment and shall file, or cause to be filed, with the

{
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vendor a certif}cate setting forth the Casualty Value of
such unit. Any jmoney paid to the Vendor pursuant to this
paragraph or recelved as the proceeds of insurance required
by the fifth pagagraph of this Article 7 shall be applled on
the Casualty Payment Date that such Casualty Value is paid
to prepay the andltlonal Sale Indebtedness and the Vendee
will promptly furnish to the Vendor and the Guarantor a
revised schedule of payments of principal and interest
thereafter to be made, in such number of counterparts as the
Assignee may reQuest, calculated as provided in the fourth
paragraph of Article 4 hereof, so that the remaining
payments shall be substantially equal.

Upon payment by the vendee to the Vendor of the
Casualty Value of any unit of the Equipment having suffered
a Casualty Occurrence, absolute right to the possession of,
title to and property in such unit shall pass to and vest in
the Vendee, without further transfer or action on the part
of the Vendor,-e3cept that the vendor, if requested by the -
vendee, will execute and deliver to the Vendee, at the
expense of the Vendee, an appropriate instrument confirming
such passage to the Vendee of all the Vendor's rlght, title
and interest in such unit, in recordable form, in order that
the Vendee may make clear upon the public records the title
of the Vendee to, such unit,.

The Caspalty Value of each unit of the Equipment
suffering a Casualty Occurrence shall be deemed to be that
portion of the original Purchase Price thereof remaining
unpaid on the date as of which such Casualty Value shall be
determined (w1thout giving effect to any prepayment or
prepayments ther?tofore made under this Article 7), plus
interest accrued thereon but unpaid as of such date. For
the purpose of this paragraph, each payment of the Purchase
Price in respect!of Equipment made pursuant to Article 4
hereof shall be deemed to be a payment on each unit of the
Equipment in like proportion as the original Purchase Price
of such unit bears to the aggregate original Purchase Price
of the Equlpment.

The Guarantor will at all times prior to the
payment of the full indebtedness in respect of the Purchase
Price of the Equipment, together with interest thereon and
all other payments required hereby, at its own expense,
cause to be carried and maintained for the benefit of the

{
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Vendor and the Vendee public liability insurance and
insurance in respect of the Equipment at the time subject
hereto, in amounts and agalnst risks customarily insured
against by rallqoad companies on similar equipment, and in
any event in amounts and against risks comparable to those
insured against by the Guarantor on equipment owned by it.
Such insurance shall be payable to the Vendox, the Vendee
and the Guaranth as their interests may appear.

It is further understood and agreed that any
insurance proceeds received by the Vendor in respect of
units suffering ‘a Casuwalty Occurrence shall be deducted from
the amounts payable by the Vendee to the Vendor in respect
of Casualty Occurrences pursuant to the second paragraph of
this Article 7. 1If the Vendor shall receive any other
insurance proceeds in respect of insurance carried in
respect of such units suffering a Casualty Occurrence after
the Vendee shall have made payments pursuant to this Article
7 without deduction for such insurance proceeds, the Vendor
shall pay such insurance proceeds to the Vendee. All
proceeds of insurance received by the Vvendor in respect of
insurance carrled on any unit or units of Equipment not
suffering a. Casualty Occurrence shall be paid to the Vendee
upon proof satisfactory to the Vendor that any damage to
such unit in respect of which such proceeds were paid has
been fully repaired.

ARTICLE;‘)m Reports and Inspections. On or before
March 31 in each year, commencing with the calendar year
which begins after the expiration of 120 days from the date
of this Agreement, the Vendee shall cause to be furnished to
the Vendor an accurate statement (a) setting forth as at the
preceding Decembéer 31 the amount, description and numbers of
all units of the Equipment that have suffered a Casualty
Occurrence durln& the precedlng calendar year (or since the
date of this Aqréement in the case of the first such
statement) and such other information regarding the
condition and state of repair of the Equlpment as the Vendor
may reasonably request and (b) stating that, in the case of
all Equipment repalred or repainted during the period
covered by such statement, the numbers and marklngs required
by Article 10 hereof have been preserved or replaced. The
Vendor shall have the right, by its agents, to inspect the
Equlpment and the Guarantor's records with respect thereto

1
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at such reasonable times as the Vendor may request durlng
the term of thls Agreement.

ARTICLE' 10. gg;k;gg_gf Equipment. The Vendee will
cause each unit ?f the Equipment to be kept numbered with
its identifying number as set forth in Annex B hereto, or,
in the case of Equlpment not there listed, such identifying
number as shall be set forth in any amendment or supplement
hereto extending, this Agreement to cover such Equipment, and
will keep and maintain, plainly, distinctly, permanently and
conspicuously marked on each side of each unit, in letters
not less than one inch in height, the name of the Vendor
followed by the words "Agent, Security Owner"®™ or other
appropriate words approved by the Vendor, with appropriate
changes thereof and additions thereto as from time to time
may be required by law in order to protect the Vendor's
interests in the Equipment and its rights under this _
Agreement. The Vendee will not permit any such unit to be
placed in operation or exercise any control or dominion over
the same until such markings have been made thereon and will
replace or will cause to be replaced promptly any such
markings which may be removed, defaced or destroyed. The
Vendee will not permit the 1dentify1ng number of any unit of
the Equipment to be changed except in accordance with a
statement of new number or numbers to be substituted
therefor, which statement previously shall have been filed
with the Vendor and filed, recorded and deposited by the
Vendee in all publlc offices where this Agreement shall have
been filed, recorded and deposited. _

Except as provided in the immediately preceding
paragraph, the Vendee will not allow the name of any person,
association or cqrporatlon to be placed on any unit of the
Equipment as a designation that might be interpreted as a
claim of ownership. provided, however, that the Equipment

may be lettered qlth the names or initials or other insignia
of the Vendee and/or the Guarantor or its affiliates.

ARTICLE 11. Compliance with Laws and Rules.
During the term of this Agreement, the Vendee will comply,
and will cause every lessee or user of the Equipment to
comply, in all respects (including, without limitation, with
respect to the use, maintenance and operation of the
Equipment) with all laws of the jurisdictions in which its
or such lessees'goperations involving the Equipment may
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extend, with thg interchange rules of the Association of
American Rallroads and with all lawful rules of the
Department of Transportatlon, the Interstate Commerce
Commission and any other legislative, executiwve,
administrative or judicial body exercising any power or
jurisdiction over the Equipment, to the extent that such
laws and rules affect the title, operation oxr use of the
Equipment, and in the event that such laws or rules require
any alteration or replacement of or addition to any unit of
the Equipment, the Vendee will conform therewith, at its own
expense; grov1ded. however, that the Vendee or the Lessee
may, in good faith, contest the validity or application of
any such law or‘rule in any reasonable manner which does
not, in the opxnlon of the Vendor, adversely affect the
security title of the Vendor in and to any of the Equipment.
or its 1nterests or rights under this Agreement.

ARTICLE 12. Possession and Use. The Vendee, so
long as an event of default shall not have occurred under
this Agreement and be continuing, shall be entitled, from
and after delivery of the Equipment by the Builder to the
Vendee, to the possession of the Equipment and the use
thereof, but only upon and subject to all the terms and
conditions of this Agreement.

The Venéee may lease the Equlpmemt to the Lessee as
permitted by, ang for use as provided in, the Lease, but the
rights of the Lessee and its permitted assigns (the Lessee
hereby so acknowledgxng) under the Lease shall be
subordinated and| junior in rank to the rights, and shall be
subject to the remedles, of the Vendor under this Agreement;
g;gv1ded however, that so long as the Lessee shall not be
in default under the Lease or under this Agreement in its
capacity as Guarantor or otherwise, the Lessee shall be
entitled to the posse551on and use of the Equipment.

The Vendee may also lease the Equipment to any
other railroad company with the prior written consent of the
Vendor; provided, however, that (i) such lease shall provide
that the rights of such lessee are made expressly
subordinate to tge rights and remedies of the Vendor uander
this Agreement to the same extent as the rights of the
lessee are subordinated pursuant to this Agreement (ii) such
lessee shall expressly agree not to assign or permit the

-assignment of anﬁ unit of the Equipment to service involving
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the regular operatlon and maintenance thereof ocutside the

United States of! America and (iii) a copy of such lease
shall be furnlshed to the Vendor.

ARTICLE 13. Prohibition Against Liens. The Vendee
will pay or dlscharge any and all sums claimed by any party
from, through or under the Vendee or its successors or
assigns which, 1f unpaid, might become a lien, charge or
security 1nterest on the Equipment, or any unit thereof,
equal or superior to the Vendor's security interest therein,
and will promptly dlscharqe any such lien, charge or
security interest which arises, but shall not be required to
pay or discharge any such claim so long as the validity
thereof shall be contested in good faith and by appropriate
legal proceedings in any reasonable manner and the
nonpayment thereof does not, in the opinion of the Vendor,
adversely affect ‘the security interest of the Vendor in or
to the Equipment or otherwise under this Agreement. Any
amounts paid by the Vendor in discharge of liens, charges or
security interests upon the Equipment shall be secured by
and under this Agreement.

This covenant will not be deemed breached by reason
of liens for taxes, assessments or governmental charges or
levies, in each case not due and delinquent, or undetermined
or inchoate materiaimen's, mechanics®, workmen'®s,
repairmen's or other like liens arising in the ordinary
course of business and, in each case, not delinquent.

ARTICLE 14. Indemnities and Warranties. The
Vendee agrees to xndemnlfy, protect and hold harmless the
Vendor from and against all losses, damages, injuries,
liabilities, claims and demands whatsocever, regardless of
the cause thereof, and expenses in connection therewith,

"including but not limited to counsel fees and expenses,

penalties and interest, arising out of or as the result of
the entering intoi or the performance of this Aqreement, the
retention by the Vendor of security title to the Equipment,
the ordering, acqu151tlon, use, operation, condition,
purchase, de11very. rejectlon. storage or return of any of
the Equipment, any accident, in connection with the

operation, use, condition, possession, storage oxr return of

any of the Equlpmsnt resulting in damage to property or
injury or death to any person durlng the period when _
security title thereto remains in the Vendor or the transfer

i
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of title to the Equipment by the vVendor pursuant to any of
the provisions of this Agreement, except, however, any
losses, damages, injuries, liabilities, claims and demands
whatsoever arising out of any tort, breach of warranty or
failure to perform any covenant hereunder by the Bui lder.
This covenant of indemnity shall continue in full force and
effect notwithstanding the full payment of the indebtedness
in regpect of the Purchase Price of, and the conveyance of
security title to, the Equipment, as provided in Article 5
hereof, or the termlnatxon of this Agreement in any mannerxr
whatsoever. ‘

| _

The Vendee will bear the responsibility for and
risk of, and shall not be released from its obligatioms
hereunder in the event of, any damage to or the destruction
or loss of any unlt of or all the Equipment.

The aqrgements of the parties relating to the
Builder's warranty of material and workmanshlp and relating .
to patent indemnification are set forth in Annex A hereto.

ARTICLE .15. Assignments. The Vendee will not (a)
except as provided in Article 12 hereof, transfer the right
to possession of lany unit of the Equipment or (b) sell,
assign, transfer or otherwise dispose of its rights under
this Agreement unless such sale, assignment, transfer or
disposition (i) is made expressly subject in all respects to
the rights and remedies of the Vendor hereunder (including,’
without limitation, all rights and remedies against the
Vendee and the Guarantor) and (ii) provides that the Vendee
shall remain 11ab1e for all the obligations of the Vendee
under this Agreement.

All or aj y of the rights, benefits and advantages
of the Vendor under this Agreement, including the right to
receive the payments herein prov1ded to be made by the
Vendee and the benefits arising from the undertakings of the
Guarantor hereunder, may be assigned by the Vendor and
reassigned by any,assignee at any time or from time to time.
No such assignment shall subject any assignee to, or relieve
the Builder from, ' any of the obligations of the Builder to
construct and deliver the Equipment in accordance herewith
or to respond to its warranties and indemnities referred to
in Article 14 hereof, or relieve the Vendee or the Guarantor
of their respecti#e obligations to the Builder contained in

{
l



aF o e

12

Articles 2, 3, 4, 6, 8 and 14 hereof, Annex A hereto and

this Article 15,/ or any other obligation which, accorxrding to

its terms and context, is intended to survive an assignment.
! .

Upon any such assignment, either the assignor or
the assignee shall give written notice to the Vendee and the
Guarantor, together with a counterpart or copy of such
assignment, stating the identity and post office address of
the assignee, and such assignee shall, by virtue of such
assignment, acquire all the assignor's right, title and
interest in and to the Equipment and this Agreement, or in
and to a portion thereof, as the case may be, subject only
to such reservations as may be contained in such assignment.
From and after the receipt by the Vendee and the Guarantor,
respectively, of the notification of any such assignment,
all payments thereafter to be made by the Vendee or the
Guarantor under this Agreement shall, to the extent so

assigned, be made to the assignee in such manner as it may

direct. '
|

The Vendee and the Guarantor recognize that it is
the custom of railroad equipment manufacturers or sellers to
assign agreementé of this character and understand that the
assignment of this Agreement, or of some of or all the
rights of the Vendor hereunder, is contemplated. The Vendee
and the Guarantor expressly represent, for the purpose of
assurance to any person, firm or corporation considering the
acquisition of this Agreement or of all or any of the rights
of the Vendor hereunder, and for the purpose of inducing
such vauisition4 that in the event of such assignment by
the vendor as her|einbefore provided, the rights of such.
assignee to the entire unpaid indebtedness in respect of the
Purchase Price of the Equipment or such part thereof as may
be assigned, together with interest thereon, as well as any
other rights hereunder which may be so assigned, shall not
be subject to any defense, setoff, counterclaim or
recoupment whatsoever arising out of any breach of any
obligation of the| Builder with respect to the Equipment or
the manufacture, ponstruction, delivery or warranty thereof,
or with respect to any indemnity herein contained, nor
subject to any defense, setoff, counterclaim or recoupment
whatsoever arising by reason of any other indebtedness or
liability at any time owing to the Vendee or the Guarantor
by the Builder. Any and all such obligations, howsoever
arising, shall be  and remain enforceable by the Vendee or

\
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the Guarantor, a# the case may be, against and only against
the Builder. 1
!

In the event of any such assignment or successive
assignments by the Vendor, the Vendee will, if necessary
upon request of the assignee, change the markings on each
side of each un1# of the Equ1pment SC as to be consistent
with the interests of the assignee in the Equipment. The
cost of such markings in the event of an assignment of not
less than all the Equipment at the time covered by this
Agreement shall be borne by the Guarantor and, in the event
of an assignment of less than all such Equipment, such cost
shall be borne by such assignee.

The Vendee and the Guarantor will (a) in connection
with each settlement for the Equipment, deliver to the
assignee, at the 'time of delivery of notice fixing the
Closing Date for (such Equipment, all documents required by
the terms of such assignment to be delivered to such
assignee in connection with such settlement, in such number
of counterparts or copies as may reasonably be requested,
except for any opinion of counsel for such assignee, and (b)
furnish to such assignee such number of counterparts of any
other certificate or paper required by the Vendor as may
reasonably be requested.

If the éuilder shall not receive on the Closing
Date the aqqregaqe Purchase Price in respect of all of the
Equipment proposed to be settled for on such Closing Date,
the Builder w111lprompt1y notify the Vendee and the
Guarantor of such event and, if such amount shall not have
been previously paxd the partles hereto will, upon the
request of the Builder, enter into an appropriate written
agreement with the Builder excluding from this Agreement
those units of Eguipment whose aggregate Purchase Price
shall not have ban received, and the Guarantor will, not
later than 90 days after such Closing Date, pay or cause to
be paid to the Bu11der the aggregate unpaid Purchase Price
of such units, together with interest thereon from such
Closing Date to the date of payment by the Guarantor at the
highest prime rate of interest of leading New York City

banks in effect ob such Closing Date.

|
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ARTICLE 16. Defaults. In the event that any one
p or more of the followan events of default shall occur and
o be continuing, to wits

(a) The Vendee shall fail to pay in full any sum
payable by the Vendee when payment thereof shall be due
} hereunder (1rrespect1ve of any provision of this
Agreement limiting the liability of the Vendee) and such
default shall continue for 15 days: oxr

) {b) The;Vendee or the Guarantor shall, for more
! than 30 days;after the Vendor shall have demanded in

; writing performance thereof, fail or refuse to comply
with any other covenant, agreement, term or provision of
this Agreement, or of any agreement entered into
concurrentlyfherewith relating to the financing of the
Equipment, on its part to be kept and performed or to
make prov1sxon satisfactory to the Vendor for such
compliance; or

(c) A pétition for reorganization under Section 77

: of the Bankruptcy Act, as now constituted or as said
& Section 77 méy be hereafter amended, shall be filed by

or against the Guarantor and, unless such petition shall
. have been dismissed, nullified, stayed or otherwise
) rendered ineffective (but then only so long as such stay
i shall contlnue in force or such ineffectiveness shall
! continue), all the obligations of the Guarantor under
this Agreement shall not have been duly assumed in
writing, pursuant to a court order or decree, by a
trustee or trustees appointed (whether or not subject to
: ratification), in such proceedings in such manner that
: such obligations shall have the same status as
obligations incurred by such trustee or trustees, within
30 days after such appointment, if any, or 60 days after
such petition shall have been filed, whichever shall be
; earlier; or |
¥ {d) Any jother proceeding shall be commenced by or
} against the Vendee or the Guarantor for any relief under
” any bankruptcy or insolvency law, or law relating to the
relief of debtors, readjustment of indebtedness,
reorqanlzatlons, arrangements, compositions or
extensions (other than a law which does not permit any
readjustment of the obligations of the Vendee or the

5
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Guarantor under this Agreement), and, unless such
proceedings shall have been dismissed, nullified, stayed
or otherwise rendered ineffective (but then only so long
as such stay;shall continue in force or such
ineffectives§ shall continue), all the obligations of
the Vendee or the Guarantor, as the case may be, under
this Agreemeqt shall not have been duly assumed in
writing, pursuant to a court order or decree, by a
trustee or trustees or receiver or receivers appointed
{whether or not subject to ratification) for the Vendee
oY the'GuaraAtor, as the case may be, or for their
respective property in conmnection with any such
proceedings in such manner that such obligatioms shall
have the same status as obllgat1©ns incurred by such
trustee or trustees or receiver or receiwvers, within 30
days after sﬁch appointment, if any, or 60 days after
such proceedings shall have been commenced, whichever
shall be ear#ier; or

(e) The Vendee shall make or suffer any
unauthorlzed assignment or transfer of this Agreement or
any interest herein or any unauthorized transfer of the
right to possession of any unit of the Equipment; or

\
(f) An event of default shall occur under the Other

Agreement or Agreements, if any, referred to in Article

4 hereof;
then at any timegafter the occurrence of such an event of -
default the Vendor may, upon written notice to the Vendee
and the Guarantor and upon compliance with any legal
requirements then in force and applicable to such action by
the vendor, (i) subject to the rights of the Lessee set
forth in Article 12 hereof, cause the Lease (or any other
lease of the Equipment entered into by the Vendee)
immediately upon|such notice to terminate and/or (ii)
declare (hereinafter called a Declaration of Default) the
entire unpaid indebtedness in respect of the Purchase Price
of the Equipment, together with the interest thereon then
accrued and unpaid, immediately due and payable, without
further demand, and thereafter the aggregate of the unpaid
balance of such 1ndebtedness and interest shall bear
interest from the date of such Declaration of Default at the
rate per annum spec1f1ed in Article 4 hereof as being
applicable to amounts remaining unpaid after becoming due

!
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and payable, to khe extent legally enforceable. Upon a
Declaration of Default, the Vendor shall be entitled to
recover judgment for the entire unpaid balance of the
indebtedness in Fespect of the Purchase Price of the
Equipment so payable, with interest as aforesaid, and to
collect such judgment out of any property of the Vendee or
the Guarantor wherever situated. The Vendee or the
Guarantor, as the case may be, shall promptly notify the
Vendor of any event which has come to its attention which
constitutes, or with the giving of notice and/or lapse of
time would cousthtute, an event of default under this
Agreement. o

The Vendor may, at its election, waive any such
event of default; and its consequences and rescind and annul
any Declaration of Default or notice of termination of the
Lease {or any otper lease of the Equipment entered into by
the Vendee) by notice to the Vendee and the Guarantor in
writing to that effect, and thereupon the respective rights
of the parties shall be as they would have been if no such
event of default had occurred and no Declaration of Default
or notice of termination had been made or given.
Notwithstanding the provisions of this paragraph, it is
expressly understood and agreed by the Vendee and the ,
Guarantor that time is of the essence of this Agreement and
that no such waiver, rescission or annulment shall extend to
or affect any other or subsequent default or impair any

rights or remedi%s consequent thereon.

ARTICLE! 17. Remedies. At any time during the
continuance of a|Declaration of Default, the Vendor may,
subject to the rights of the Lessee set forth in Article 12
hereof and to compliance with any mandatory legal
requirements theﬁ in force and applicable to the action to
be taken by the ?endor, take or cause to be taken, by its.
agent or agents, immediate possession of the Equipment, or
one or more of the units thereof, without liability to
return to the Verndee or the Guarantor any sums theretofore
paid and free frqm all claims whatsoever, except as
hereinafter in this Article 17 expressly provided, and may
remove the same from possession and use of the Vendee, the
ILessee or any other person and for such purpose may enter
upon the premises of the Vendee or the Guarantor or any
other premises where the Equipment may be located and may
use and employ iq connection with such removal any supplies,

1
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services and alds and any available trackage and other
facilities or means of the Vendee or the Guarantor.

In case,the Vendor shall demand possession of the
Equipment pursuaht to this Agreement and shall designate a
reasonable point or points on the lines or premises of the
Guarantor for the delivery of the Equipment to the Vendor,
the Guarantor shall {subject to the rights of the Lessee set
forth in Artlcle 12 hereof), at its own expense, forthwith
and in the usual manner, cause the Egquipment to be moved to
such point or pointS’on its lines and shall there delivexr
the Equipment or!cause it to be delivered to the Vendor. At
the option of the Vendor, the Vendor may keep the Equipment
on any of the lines or premises o0f the Guarantoxr until the
Vendor shall have leased, sold or otherwise disposed of the
same, and for such purpose the Guarantor agrees to furnish,
without charge for rent or storage, the necessary facilities
at any point or points selected by the Vendor reasonably
convenient to the Guarantor. This agreement to deliver the
Equipment and furnish facilities as hereinbefore provided is
of the essence of the agreement between the parties, and,
upon appllcatlon to any court of equity having jurisdiction
in the premises, the Vendor shall be entitled to a decree
against the Vendée and/or the Guarantor requiring specific
performance hereof. The Vendee and the Guarantor hereby
expressly waive any and all claims against the Vendor and
its agent or agents for damages of whatever nature in
connection with any retaking of any unit of the Equipment in
any reasonable ménner.

At any time during the continuance of a Declaration
of Default, the Vendor (after retaking possession of the
Equipment as herﬁlnbefore in this Article 17 provided) may,
at its election qnd upon such notice as is hereinafter set
forth, retain the Equipment in satisfaction of the entire
lndebtedness in respect of the Purchase Price of the
Equipment and make such disposition thereof as the Vendor
shall deem fit. Written notice of the Vendor®'s election to
retain the Equipment shall be given to the Vendee and the
Guarantor by telegram or registered mail, addressed as
provided in Article 22 hereof, and to any other persons to
whom the law may require notice, within 30 days aftex such
Declaration of Default. In the event that the Vendor should
elect to retain the Equipment and no 0bjectlon is made
thereto within th@ 30-day period described in the second

1
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proviso below, all the Vendee's rights in the Equipment
shall thereupon!terminate and all payments made by the
Vendee and the quarantor may be retained by the Vendor as
compensation for, the use of the Equipment: provided,
however, that iq the vendee, before the expiration of the
30-day period dqscribed in the proviso below, should pay or
cause to be paid to the Vendor the total unpaid balance of
the indebtedness in respect of the Purchase Price of the
Equipment, together with interest thereomn accrued and unpaid
and all other pdyments due under this Agreement as well as
expenses of the Vendor in retaking possession of, removing
and storing the Equipment and the Vendox's reasonable
attorneys' fees, then in such event absolute right to the
possession of, title, to and property in the Equipment shall
pass to and vest in the Vendee; provided, further, that if
the Vendee, the:Guarantor or any other persons notified
under the terms of this paragraph object in writing to the
Vendor within 30 days from the receipt of notice of the
Vendor's election to retain the Equipment, then the Vendor
may not so retain the Equipment, but shall sell, lease or
otherwise dispoqe of it or continue to hold it pending sale,
lease or other disposition as hereinafter provided or as may
otherwise be‘peﬂmitted by law. If the Vendor shall have
given no notice [to retain as hereinabove provided or notice
of intention to [dispose of the Equipment in any other
manner, it shall, be deemed to have elected to sell the
Equipment invacqordance with the prowvisions of this Article
17. -
|

At any {time during the continuance of a Declaration
of Default, the Vendor, with or without retaking possession
thereof, at its jelection and upon reasonable notice to the
vendee, the Gua#antor and any other persons to whom the law
may require notice of the time and place, may, subject to
the rights of tﬂe Lessee set forth in Article 12 hereof,
sell the Equipmeht, or one or more the units thereof, free
from any and alﬂ claims of the Vendee, the Guarantor or any
other party claiming from, through or under the Vendee or
the Guarantor at law or in equity, at public or private sale
and with or without advertisement as the Vendor may
determine; provided, however, that if, prior to such sale
and prior to thé making of a contract for such sale, the
Vendee should tender full payment of the total unpaid
balance of the indebtedness in respect of the Purchase Price
of the Equipment, together with interest thereon accrued and
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unpaid and all other payments due under this Agreement as
well as expensesiof the Vendor in retaking possession of,
removing, storing, holding and preparing the Equipment for,
and otherwise arranging for, the sale and the Vendox®s
reasonable attorneys' fees, then in such event absclute
right to the possession of, title to and property in the
Equipment shall pass to and vest in the Vendee. The
proceeds of Such|sale oxr other disposition, less the
attorneys' fees and any other expenses incurred by the
Vendor in retaking possession of, removing, storing,
holding, preparxhq for sale and selling oxr otherwise
disposing of theIEqulpment shall be credited on the amount
due to the Vendor under the provisions of this Agreement.

Any salg4hereunder may be held or conducted at New
York, New York, at such time or times as the Vendor may
specify (unless the Vendor shall specify a different place
or places, in which case the sale shall be held at such
place or places as the Vendor may specify), in one lot and
as an entirety or in separate lots and without the necessity
of gathering at the place of sale the properxrty to be sold,
and in general in such manner as the Vendor may determlne.
The Vendee and the Guarantor shall be given written notice
of such sale not! less than ten days prior thereto, by
telegram or registered mail addressed as provided in Article

22 hereof. If such sale shall be a private sale, it shall

be subject to the rights of the Vendee and the Guarantor to
purchase or provide a purchaser, within ten days after
notice of the proposed sale price, at the same price offered
by the intendinq!purchaser or a better price. The Vendor,
the Vendae and the Guarantor may bid for and become the
purchaser of the! Equipment, or any unit thereof, so offered
for sale. 1In the event that the Vendor shall be the
purchaser thereog it shall not be accountable to the Vendee
or the Guarantor (except to the extent of surplus money
received as hereinafter prov1ded in this Article 17), and in
payment of the purchase price therefor the Vendor shall be
entitled to haveicredited on account thereof all sums due to
the Vendor hereunder.
|

Each-an@ every power and remedy hereby specifically
given to the Vendor shall be in addition to every other
power and remedy hereby specifically given or now or
hereafter existing at law or in equity, and each and every
power and remedy may be exercised from time to time and
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simultaneously and as often and in such order as may be
deemed expedient! by the Vendor. all such powers and
remedies shall be cumulative, and the exercise of one shall
not be deemed a waiver of the right to exercise any other or
others. No delay or omission of the Vendor in the exercise
of any such power or remedy and no renewal or extension of
any payments duel hereunder shall impair any such power or
remedy or shall be construed to be a waiver of any default
or an acquiescence therein. Any extension of time for
payment hereunder or other indulgence duly granted to the
Vendee or the Guarantor shall not otherwise alter or atfect
the Vendor's rights or the Vendee’s or the Guarantor'®'s
obligations hereunder. The Vendor‘s acceptance of any
payment after it shall have become due hereunder shall not
be deemed to altbr or affect the Vendee’s or the Guarantor®s
obligations or the Vendor's rights hereunder with respect to
any subsequent payments or default therein.

| .
_ If, after applying all sums of money realized by
the Vendor under| the remedies herein provided, there shall
remain any amount due to it under the provisions of this

Agreement, the Véndee shall pay the amount of such

deficiency to the Vendor upon demand, and, if the Vendee _
shall fail to pay such deficiency, the Vendor may bring suit
therefor and shall be entitled to recover a judgment
therefor against| the Vendee. If, after applying as
aforesaid all sums realized by the Vendor, there shall
remain a surplus, in the possession of the Vendor, such
surplus shall be‘paid +o the Vendee or the Guarantor, as the
case may be, to the extent of their respective interests
therein. q '

The Vendee will pay all reasonable expenses,
including attorneys' fees, incurred by the Vendor in
enforcing its remedies under the terms of this Agreement.

In the event tha# the Vendor shall bring any suit to enforce
any of its right? hereunder and shall be entitled to '
judgment, then in such suit the Vendor may recover
reasonable expenées. including reasonable attorneys? fees,
and the amount thereof shall be included in such judgment.

. l

The foregoing provisions of this Article 17 are
subject in all respects to all mandatory legal requirements
at the time in force and applicable thereto.
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ARTICLE 18. Applicable State Laws. Any provision
of this Agreemedt prohlblted by any appllcable law of any
Jurlsdlct1on (whlch is not overridden by applicable federal
law) shall as to such 3ur1sd1ct10n be ineffective, without
modifying the rémalnxng provisions of this Agreement,
Where, however, 'the conflicting provisions of any such
applicable law may be waived, they are hereby waived by the
Vendee and the Guarantor to the full extent permitted by
law, it being the intention of the parties hereto that this
Agreement shalllbe deemed to be a conditional sale and
enforced as such.

l

Exceptlas otherwise provided in this Agreement, the
Vendee and the Guarantor, to the full extent permitted by
law, hereby waive all statutory or other legal requirements
for any notice oﬁ any kind, notice of intention to take
possession of or to sell or lease the Equipment, or any one
or more units thereof, and any other requirements as to the
time, place and terms of the sale or lease thereof, any
other requirements with respect to the enforcement'of the
Vendor's rights under this Agreement and any and all rights
of redemption.

ARTICLE 19. Recording. The Vendee or the
Guarantor will cause this Agreement, any assignments hereof
and any amendments or supplements hereto or thereto to be
filed and recorded in accordance with Section 20c of the
Interstate Commexce Act; and the Vendee and the Guarantor
will from time to time do and perform any other act and will
execute, acknowledge, deliver, file, register, deposit and
record any and all further instruments required by law or
reasonably requested by the vendor for the purpose of proper
protection, to the satisfaction of counsel for the Vendor,
of its title to the Equipment and its rights under this
Agreement or for, the purpose of carrying out the intention
of this Agreement- and the Vendee and the Guarantor will
promptly furnlshito the Vendor certificates or other
evidence of suchxflllng, registering, depositing and
recording satlsf§ctory to the Vendor.

ARTICLE!20. Payment of Expenses. The Vendee will
pay all reasonable costs and expenses (other than the fees
and expenses of counsel for the Builder) incident to this
Agreement and thg first assignment of this Agreement
{including the f?es and expenses of an agent, if the first
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assignee is an‘aFent), and any instrument supplemental or
related hereto or thereto, lncludlng all fees and expenses
of counsel for the first a351gnee of the Agreement and for
any party acqu1rhng interests in such first assignment, and
all reasonable cpsts and expenses in connection with the
transfer by any Farty of interests acquired in such first
assignment. ‘ -
|

ARTICLE| 21. Article Headings; FEffect and
Modification of Agreement. All article headings are
inserted for convenience only and shall pot affect any
construction or interpretation of this Agreement.

This Aq#eemento including the Annexes hereto,
exclusively and completely states the rights of the Vendor,
the Vendee and the Guarantor with respect to the Equipment
and supersedes all other agreements, oral or written, with
respect to the uipment. No variation or modification of
this Agreement and no waiver of any of its provisions ox
conditions shall be valid unless in writing and signed by
duly authorized representat;ves of the Vendor, the Vendee
and the Guarantor.

ARTICLE' 28, Law_Governing. The texrms of this
Agreement and all rlghts and obliqatlams hereunder shall be
governed by the laws of the Selected Jurisdiction; provided,
however, that the parties shall be entitled to all rights
conferred by Section 20c of the Interstate Commerce Act and
such additional rights arising out of the filing, recording
or deposit hereof, if any, and of any assignment hereof as
shall be conferred by the laws of the several jurisdictions
in which this Agreement or any assignment hereof shall be
filed, recorded or deposited.

ARTICLE?ZS Definitions. The term ®"Vendor®,
whenever used in’ thlS Aqreementg means, before any
assignment of ang of its rights hereunder, the party hereto
which has manufactured the Equipment and any successor or
successors for the time being to its manufacturing
properties and bus1ness, and, after any such assignment,
both any asqlqnee or assignees for the time being of such
particular assaned rights as regaxds such rights, and also
any assignor as reqards any rights hereunder that are
retained or excluded from any assignment; and the term
“Builder®, wheneqer used in this Agreement, means, both
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_ before and after any such assignment, the party hereto which
o has manufactured the Equipment and any successor ox
L successors for the time being to its manufacturing

properties and business.
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Part II

MODEL LEASE PROVISIONS

§ 2. Delivery and Acceptance of Units. The Lessor
will cause each Unit to be delivered to the Lessee at the
point or points within the United States of America at which
such Unit is delivered to the Lessoxr under the Security
Documents. !Upon such delivery, the Lessee will cause an
1nspector o# the Lessee to inspect the same, and if such
Unit is found to be acceptable, to accept delivery of such
Unit and execute and deliver to the Lessor a certificate of

-acceptance and delivery (hereinafter called the Certificate

of Delivery), stating that such Unit has been inspected and
accepted on ! behalf of the Lessee on the date of such Cer-
tificate of Delivery and is marked in accordance with § 5
hereof, whereupon such Unit shall be deemed to have been
delivered to and accepted by the Lessee and shall be subject
thereafter Fo all the terms and conditions of this Lease.

§ 5. Identification Marks. The Lessee will cause
each Unit to be kept numbered with the identifying number
set forth in Schedule A hereto, or, in the case of any Unit
not there l;sted, such identifying number as shall be set
forth in any amendment or supplement hereto extending this
Lease to cover such Unit, and will keep and maintain,
plainly, dlstlnctly, permanently and conspicuously marked on
each side of each Unit, in letters not less than one inch in
height, the name of the Vendor fellowed by the words "Agent,
Security Owner" or other appropriate words designated by the
Lessor, witl appropriate changes thereof and additions
thereto as from time to time may be required by law in order
to protect the Lessor's and Vendor's title to and property
in such Unit and the rights of the Lessor under this Lease
and of the Vendor under the Securlty Documents. The Lessee
will not place any such Unit in operation or exercise any
control or domznlon over the same until such markings shall
have been made thereon and will replace promptly any
markings whiich may be removed, defaced or destroyed. The
Lessee will not change the identifying number of any Unit
except in accordance with a statement of new number or
numbers to be substituted therefor, which statement

{
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previously shall have been filed with the Vendor and the
Lessor and filed, recorded and deposited by the Lessee in
all public 6ff1ces where this Lease and the Security
Documents shall have been filed, recorded and deposited.
l

Except as provided in the immediately preceding
paragraph, the Lessee will not allow the name of any person,
assocxatlon‘or corporation to be placed on any Unit as a
designation that might be interpreted as a claim of
ownership; provided, however, that the Units may be lettered
with the names or initials or other insignia of the Lessee
or its affliiates.

§ 6. Taxes, All payments to be made by the Lessee
hereunder will be free of expense to the Lessor for
collection ﬁr other charges and will be free of expense to
the Lessor with respect to the amount of any local, state,
federal, or foreign taxes (other tham any United States
federal 1nc$me tax [and, to the extent that the Lessor
receives credit therefor against its United States federal
income tax }iability, any foreign income tax] payable by the
Lessor in consequence of the receipt of payments provided
for herein and other than the aggregate of all state or city
income taxes or franchise taxes measured by net income based
on such recelpts oxr gross receipts taxes [other than gross
receipts takes in the nature of sales or use taxes], up to
the amount of any such taxes which would be payable to the
state and c1ty in which the Lessor has its principal place
of busxness,w1thout apportzonment to any other state, except
any such tax which is in substitution for or relieves the
Lessee from. the payment of taxes which it would otherwise be
obligated té pay or reimburse as herein provided) or license
fees, assessments, charges, fines or penalties hereafter
levied or lmposed upon or in connection with or measured by
this Lease ?r any sale, rental, use, payment, shipment,
delivery or transfer of title under the terms hereof or the
Security Doéuments (all such expenses, taxes, license fees,
assessments, charges, fines and penalties being hereinafter
called impositions), all of which impositions the Lessee
assumes and agrees to pay on demand in addition to the
payments to be made by it provided for herein. The Lessee
will also pay promptly all impositions which may be imposed
upon any Unit or for the use or operation thereof or upon
the earnings arising therefrom (except as provided above) or
upon the Lessor solely by reason of its ownership thereof
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and will kéep at all times all and every part of such Unit
free and clear of all impositions which might in any way -
affect the [title of the Lessor in and to any Unit or its
interests 23 rights under this Lease; provided, however,
that the Lessee shall be under no obligation to pay any
impositions of any kind so long as it is contesting in good
faith and by appropriate legal proceedings such impositions
and the noripayment thereof does not, im the opinion of the
Lessor, adgersely affect the title, interests or rights of
the Lessorlin and to any of the Units or under this Lease or
the Security Documents. If any impositions shall have been
charged or!levied against the Lessor directly and paid by
the Lessor, the Lessee shall reimburse the Lessor on
presentatiﬁn of an invoice therefor.

- 'In the event that the Lessor shall become obligated
to make any payment to the Builder or the Vendor or
otherwise pursuant to Article 6 of the Security Documents
not covered by the foregoing paragraph of this § 6, the
Lessee shall pay such additional amounts (which shall also
be deemed impositions hereunder) to the Lessor as will
enable the Lessor to fulfill completely its obligations
pursuant tq said Article 6.

IH the event any reports with respect to
impositioné are required to be made, the Lessee will either
make such reports in such manner as to show the interests of
the Lessor and the Vendor in such Units or notify the Lessor
and the Vendor of such requirement and make such reports in
such manner as shall be satisfactory to the Lessor and the
Vendor. ‘

|
f

In the event that, during the continuance of this
Lease, the'@essee becomes liable for the payment or
reimbursement of any imposition, pursuant to this § 6, such
liability sﬂall continue, notwithstanding the expiration of
this Lease,iuntil all such impositions are paid or
reimbursed py the Lessee.

| X .

§ b. Annual Reports. On or before March 31 in
each year, commencing with the calendar year which begins
after the e#piration of 120 days from the date of this
Lease, the Lessee will furnish to the Lessor and the Vendor
an accurate statement (a) setting forth as at the preceding
December 31ithe amount, description and numbers of all Units
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then leased 'hereunder and covered by the Security Documents,
the amount, |description and numbers of all Units that have
suffered a Casualty Occurrence during the preceding calendar
year (or since the date of this Lease in the case of the
first such statement) and such other information regarding
the condition and state of repair of the Units as the Lessor
or the Vendor may reasonably request and (b) stating that,
in the case|of all Units repainted or repaired during the
period cove;ed by such statement, the numbers and markings
required by § 5 hereof and Article 10 of the Security
Documents have been preserved or replaced. The Lessor shall
have the ridght by its agents, to inspect the Units and the
Lessee's records with respect thereto at such reasonable
times as th¢ Lessor may request during the continuance of
this Lease. ,

§ 9. Disclaimer of Warranties; Compliance with Laws
and Rules; Maintenance; Indemnification. THE LESSOR MAKES
NO WARRANTY (OR REPRESENTATION, EITHER EXPRESS OR IMPLIED, AS
TO THE DESIGN OR CONDITION OF, OR AS TO THE QUALITY OF THE
MATERIAL, EQUIPMENT OR WORKMANSHIP IN, THE UNITS DELIVERED
TO THE LESS$E HEREUNDER, AND THE LESSOR MAKES NO WARRANTY OF
MERCHANTABILITY OR FITNESS OF THE UNITS FOR ANY PARTICULAR
PURPOSE OR AS TO TITLE TO THE UNITS OR ANY COMPONENT
THEREOF, it being agreed that all such risks, as between the
Lessor and éhe Lessee, are to be borne by the Lessee; but
the Lessor hereby irrevocably appoints and constitutes the
Lessee its agent and attorney-in-fact during the term of
this Lease Fo assert and enforce from time to time, in the
name of and, for account of the Lessor and/or the Lessee, as
their interésts may appear, at the Lessee's sole cost and
expense, whatever claims and rights the Lessor may have, as
Vendee, under the provisions of Article 14 of the Security
Documents. (The Lessee's delivery of a Certificate of
Delivery shall be conclusive evidence as between the Lessee
and the Lessor that all Units described therein are in all
the foregoing respects satisfactory to the Lessee, and the
Lessee will!not assert any claim of any nature whatsoever
against the!Lessor based on any of the foregoing matters.

{

Thé Lessee agrees, for the benefit of the Lessor
and the Vendor, to comply in all respects (including,
without limitation, with respect to the use, maintenance and
operation ok each Unit) with all laws of the jurisdictions
in which its operations involving the Units may extend, with
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the interchange rules of the Association of American
Railroads and with all lawful rules of the Department of
Transportation, the Interstate Commerce Commission and any
other legislative, executive, administrative or judicial
body exerciéing any power or jurisdiction over the Units, to
the extent that such laws and rules affect the title,
operation or use of the Units, and in the event that such
laws or rules require any alteration or replacement of or

addition to%any Unit, the Lessee will conform therewith, at

.its own expense; provided, however, that the Lessee may, in

good faith, contest the validity or application of any such
law or rule in any reasonable manner which does not, in the
opinion of the Lessor or the Vendor, adversely affect the
title of the Lessor or the security title of the Vendor in
and to any of the Units or their interests or rights under
this Lease or under the Security Documents.

|

The Lessee agrees that it will at all times
maintain each Unit in good order and repair at its own
expense. |
Anﬁ and all additions to any Unit (except, in the
case of anijnit which is a locomotive, communications,
signal and automatic control equipment or devices having a
similar use 'which have been added to such Unit by the
Lessee, the lcost of which is not included in the Purchase.
Price of such Unit and which are not required for the
operation or use of such Unit by the Interstate Commerce
Commission, the Department of Transportation or any other
applicable regulatory body), and any and all parts installed
on and additions and replacements made to any Unit shall
constitute dccessions to such Unit and, at the cost and
expense of the Lessee, full ownership thereof free from any
lien, charge, security interest or encumbrance (except for
those created by the Security Documents) shall immediately
be vested iﬁ the Lessor and the Vendor as their respective
interests appear in the Unit itself.

{

Thé Lessee agrees to indemnify, protect and hold
harmless the Lessor and the Vendor from and against all
losses, daméges, injuries, liabilities, claims and demands
whatsoever, regardless of the cause thereof, and expenses in
connection Hherewith, including, but not limited to, counsel
fees and expenses, patent liabilities, penalties and
interest, ariising out of or as the result of the entering
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into or thelperformance of the Security Documents ox this
Lease, the ownership of any Unit, the ordering, acquisition,
use, operation, condition, purchase, delivery, rejection,
storage or return of any Unit or any accident in connection
with the operation, use, condltlon, possession, storage or
return of ahy Unit resulting in damage to property or injury
or death to| any person, except as otherwise provided in § 16
of this Lease. The indemnities arising under this paragraph
shall continue in full force and effect notwithstanding the
full paymenk of all obligations undexr this Lease or the
termlnatlon‘of this Lease. ‘
1

The Lessee agrees to prepare and deliver to the
Lessor w1thmn a reasonable time prior to the required date
of filing (pr, to the extent perxmissible, file on behalf of.
the Lessor), any and all reports (other than income tax
returns) to be filed by the Lessor with any federal, state.
or other regulatory authority by reason of the ownership by
the Lessor or the Vendor of the Units or the leas;ng thereof
to the Lessee.

hl Return of Units Upon Default. If’thls Lease
shaill termlhate pursuant to § 10 hereof, the Lessee shall
forthwith d#llver possession of the Units to the Lessor.
For the purpose of delivering possession of any Unit or
Units to the Lessor as above required, the Lessee shall at

its own cosk expense and risk:

(ap forthwith place such Units upon such storage
tracks of the Lessee as the Lessor reasonably may
designate;

(b) permit the Lessor to store such Units on such
tracks [at the risk of the Lessee until such Units have
been sold, leased or otherwise disposed of by the
LessorJ and

» (c) transport the same to any place on the lines
of raillroad operated by the Lessee or any of its
affiliates or to any connecting carrier for shipment,
all as|directed by the Lessox.

The assembﬂing, delivery, storage and transporting of the

Units as hereinbefore provided shall be at the expense and
risk of the Lessee and are of the essence of this Lease, and
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upon application to any court of equity having jurisdiction
in the premilses the Lessor shall be entitled to a decree
against the |Lessee requiring specific performance of the
covenants of the Lessee so to assemble, deliver, store and
transport the Units. During any storage period, the Lessee
will permit‘the Lessor or any person designated by it,
including the authorized representative or representatives
of any prospective purchaser of any such Unit, tc inspect
the same. |

Wiqhout in any way limiting the obligation of the

Lessee undeq the foregoing provisions of this § 11, the
Lessee hereby irrevocably appoints the Lessor as the agent
and attorney of the Lessee, with full power and authority,
at any time while the Lessee is obligated to deliver
possession of any Unit to the Lessor, to demand and take
possession of such Unit in the name and on behalf of the
Lessee from whomsoever shall be in possession of such Unit
at the time. ' '

§ 12. Assignment; Possession and Use. This Lease
shall be assignable 1n whole or in part by the Lessor
without the*consent of the Lessee, but the Lessee shall be
under no obﬂigation to any assignee of the Lessor except
upon writteq notice of such assignment from the Lessor. All
the rights of the Lessor hereunder (including, but not
limited to, 'the rights under §§ 6, 7, 10 and 17 hereof and
the rights to receive the rentals payable under this Lease)
shall inure [to the benefit of each beneficiary of the Lessor
if the Lessor is a trust and the Lessor's assigns. Whenever
the term Lessor is used in this Lease it shall apply and
refer to each such beneficiary and assignee of the Lessor
and, where the context so requires (including, but not
limited to, ccertain of the provisions of § 10 and all of §
17 hereof), ishall refer only to each such beneficiary or its
assignee. | _

Soilong as the Lessee shall not be in default under
this Lease qr under the Security Documents in its capacity
as Guarantor or otherwise, the Lessee shall be entitled to
the possession and use of the Units, in accordance with the
terms of thils Lease and the Security Documents, but, without
the prior wqitten consent of the Lessor, the Lessee shall
not assign or transfer its leasehold interest under this

Lease in thé Units or any of them. The Lessee, at its own
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expense, will promptly pay or discharge any and all sums
claimed by any party which, if unpaid, might become a lien,
charge, security interest or other encumbrance (other than
an encumbrance created by the Lessor orxr the Vendor or
resulting from claims against the Lessor or the Vendor not
related to the ownership of the Units) upon or with respect
to any Unit| (other than upon or with respect to the
leasehold r}ghts of the Lesse hereunder in and to the Units)
including any accession thereto or the interest of the
Lessor, thel Vendor or the Lessee therein, and will promptly
discharge ahy such llen, claim, security interest or
encumbrancelwhlch arises. The Lessee shall not, without the
prior written consent of the Lessor, part with the
possession or contrel of, or suffer or allow to pass out of
its posse331on or control, any of the Units, except to the.
extent permatted by the provisions of the immediately
succeeding paragraph

Sollong as the Lessee shall not be in default under
this Lease or under the Security Documents in its capacity
as GuarantoF or otherwise, the Lessee shall be entitled to
the possession of the Units and to the use of the Units by
it or any affiliate upon lines of railroad owned or operated
by it or any such affiliate or upon lines of railroad over
which the LFssee or any such affiliate has trackage or other
operating rights or over which railroad equipment of the
Lessee or any such affiliate is regularly operated pursuant
to contract,, and also to permit the use of the Units upon
connecting and other carriers in the usual interchange of
traffic, but only upon and subject to all the terms and
conditions of this Lease and the Security Documents;
prov1ded however, that the Lessee shall not assign or
permit the‘bssxgnment of any Unit to service involving the
regular operation and maintenance thereof outside the United
States of Qmerlca. The Lessee may receive and retain
compensatlon for such use from other railroads so using any
of the Unlts.

\

Nothing in this § 12 shall be deemed to restrict
the right of the Lessee to assign or transfer its leasehold
interest under this Lease in the Units or possession of the
Units to any railroad corporation 1ncorporated under the
laws of any state of the United States of America or the
District of Columbia (which shall have duly assumed the
obligations of the Lessee hereunder and under the Security
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Documents) ,into or with which the Lessee shall have become
merged or éonsolidated or which shall have acquired the
property oj the Lessee as an entirety or substantially as an
an entirety, provided that such assignee or transferee will
not, upon the effectiveness of such merger or consolidation,
be in default under any provision of this Lease.

§ 14, Return of Units upon Expiration of Term. As
soon as practicable on or after the expiration of the term
of this Lease with respect to any Unit, the Lessee will
(unless the Unit is sold to the Lessee), at its own cost and
eéxpense, at the request of the Lessoxr, deliver possession of
such Unit to the Lessor upon such storage tracks of the

Lessee as the Lessee may designate, or, in the absence of

such desiqdatiom, as the Lessor may select, and permit the
Lessor to-ﬁtore such Unit on such tracks for a period not
exceeding three months and transport the same, at any time
within such three-month period, to any reasonable place on
the lines of railroad operated by the Lessee, or to any
connecting [carrier for shipment, all as directed by the

Lessor;'thg movement and storage of such Unit to be at the
(

expense and risk of the Lessee. During any such storage
period the |Lessee will permit the Lessor or any person
designated by it, including the authorized representative or
representaqives of any prospective purchaser of such Unit,
to inspect(the same; provided, however, that the Lessee
shall not be liable, except in the case of negligence of the
Lessee or of its employees or agents, for any injury to, or
the death qf, any person exercising, either on behalf of the
Lessor or any prospective purchaser, the rights of
inspection granted under this sentence. The assembling,
delivery,rétorage and transporting of the Units as ' :
hereinbefo%e provided are of the essence of this Lease, and

upon application to any court.of equity having jurisdiction
in the premises, the Lessor shall be entitled to a decree
against the Lessee requiring specific performance of the
covenants of the Lessee so to assemble, deliver, store and
transport ﬁhe Units. If Lessor shall elect to abandon any
Unit which has suffered a Casualty Occurrence or which after
the expiration of this Lease the Lessor shall elect to
abandon, it may deliver written notice to such effect to the
Lessee and the Lessee shall thereupon assume and hold the
Lessor harmless from all liability arising in respect of any
responsibiﬂity of ownership thereof, from and after receipt
of such notiice. The Lessor shall execute and deliver to the
|
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Lessee a bi&l of sale or bills of sale transferring to the
Lessee, or Lpon its order, the Lessor's title to and
property in| any Unit abandoned by it purxsuant to the
immediately| preceding sentence. The Lessee shall have no
liability to the Lessor in respect of any Unit abandoned by
the Lessor after termination of the Lease; provided,
however, that the foregoing clause shall not in any way
relieve the Lessee of its obligations pursuant to § 7 hereof
to make pay&ents equal to the Casualty Value of any Unit

eiperiencin? a Casualty Occurrence while this Lease is in
effect.

§ 15. Opinion of Counsel., On each Closing Date
(as defined in the Security Documents), the Lessee will
deliver to the Lessor two counterparts of the written
opinion of counsel for the Lessee, addressed to the Lessor
and the Vendor, in scope and substance satisfactory to the
Lessor, theiVendor and their respective counsel, to the
effect thatﬂ

|
l

A.  the Lessee is a corporation legally
incorporiated, validly existing and in good standing
under the laws of its state of incorporation (specifying
the samel) with adequate corporate power to enter into
the Sechity Documents and this Lease;

B, Ithe Security Documents and this Lease have been
duly authorized, executed and delivered by the Lessee
and .constitute valid, legal and binding agreements of
the Lessee, enforceable in accordance with their
reSpectile terms;

i
c. 'the Security Documents (and the assignment

thereof éc the Vendor) and this Lease have been duly
filed and recorded with the Interstate Commerce
Commission pursuant to Section 20c of the Interstate
Commerce |Act and such filing and recorxdation will
protect the Vendor's and the Lessor's interests in and
to the Units and no filing, recording or deposit (or
giving oﬁ notice) with any other federal, state or local
governmegt is necessary in order to protect the
interestI of the Vendor or the Lessor in and to the
Units;

;
|
|
|

|
|
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no approval is required from any public
regulﬁtory body with respect to the entering into or
perfofmance of the Security Documents or this Lease:

El the entering into and performance of the
Securlty Documents or this Lease will not result in any .
breach| of, or constitute a default under, any indenture,
mortgage, deed of trust, bank loan or credit agreement
or other agreement or instrument to which the Lessee is
a part? or by which it may be bound; and

F. no mortgage, deed of trust, or other lien of
any nature whatsoever which now covers oxr affects, or
which may hereafter cover or affect, any property or
interests therein of the Lessee, now attaches ox
h@reaftez will attach to the Units or in any manner
affectf or will affect adversely the Vendor's or
Lessor'!s right, title and interest therein; provided,
howevet, that such liens may attach to the leasehold
rights|of the Lessee hereund@r in and to the Units.

i

§16. Recording; Expenses., The Lessee w111 cause

this Leaseg the Security Documents and any assignment hereof

. or thereof to be filed and recorded with the Interstate

Commerce C?mmlSSLOn in accordance with Section 20c of the
Interstate 'Commerce Act. The Lessee will undertake the
filing, registering, deposit, and recoxrding required of the
Lessor under the Security Documents and will from time to
time do and perform any other act and will execute,
acknowledge, deliver, file, register, record (and will
refile, rejregister, deposit and redeposit or re-record
whenever required) any and all further instruments required
by law or reasonably requested by the Lessor or the Vendor
for the purpose of proper protection, to their satisfaction,
of the Vendor's and the Lessor's respective interests in the
Units, or \or the purpose of carrying out the intention of
this Lease, the Security Documents or the assignment thereof
to the Vendor; and the Lessee will promptly furnish to the
Vendor and{the Lessor evidences of all such filing,
registering, depositing or recording, and an opinion or
opinions of counsel for the Lessee with respect thereto
satlsfactory to the Vendor and the Lessor. This Lease and
the Securlﬂy Documents shall be filed and recorded with the
Interstate Commerce Commission prior to the delivery and
acceptance hereunder of any Unit.

1
!
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THe Lessor and the Lessee will each bear the
respective fees and disbursements, if any, of their
respective counsel.

i
i
|
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PART IIX

MODEL ASSIGNMENT PROVISIONS FOR
LEASE TRANSACTIONS

i
.
|

SE&TION 3. The Builder agrees that it shall
construct the Equipment in full accordance with the
Conditional Sale Agreement and will deliver the same upon
completion to the Vendee in accordance with the provisions
of the Conditional Sale Agreement; and that, notwithstanding
this Assignment, it will perform and fully comply with each
of and all the covenants and conditions of the Conditional
Sale Agreement set forth to be performed and complied with
by the Builder. The Builder further agrees that it will
warrant to the Assignee and the Vendee that at the time of
delivery of!each unit of the Equipment under the Conditional
Sale Agreement it had legal title to such unit and good and
lawful right to sell such unit and that title to such unit
was free of all claims, liens, security interests and other
encumbrance# of any nature except only the rights of the
Vendee under the Conditional Sale Agreement and the rights
of the Guarantor under the Lease (as defined in the
Conditional ISale Agreement); and the Builder further agrees
that it will defend the title to such unit against the
demands of all persons whomscever based on claims
originating prior to the delivery of such unit by the
Builder undér the Conditional Sale Agreement; all, subject,
however, tolthe provisions of the Conditional Sale Agreement
and the rigﬁts of the Vendee and the Guarantor thereunder.
The Builder |will not deliver any of the Equipment to the
Vendee unde# the Conditional Sale Agreement until the
Conditional Sale Agreement and the Lease have been filed and
recorded in accordance with Section 20c of the Interstate
Commerce Ac¢ (the Builder and its counsel being entitled to
rely on advice from special counsel for the Assignee or from
the Guarantér that such filing and recordation have
occurred) . |

[

SECTION 4. The Builder agrees with the Assignee
that in anyisuit, proceeding or action brought by the
Assignee under the Conditional Sale Agreement for any
instalment of, or interest on, indebtedness in respect of
the Purchasé Price of the Equipment or to enforce any



I
|
|
|
i

o
{
I
{
|
|

.2
|

provision OE the Conditional Sale Agreement, the Builder
will indemnﬁfy, protect and hold harmless the Assignee from
and against[all expense, loss or damage suffered by reason.
of any defense, setoff, counterclaim or recoupment
whatsoever claimed by the Vendee or the Guarantor arising’
out of a br#ach by the Builder of any obligation with
respect to the Equipment or the manufacture, construction,
delivery or|warranty thereof, or by reason of any defense,
setoff, counterclaim or recoupment whatsoever arising by
reason of aty other indebtedness or liability at any time
owing to the Vendee or the Guarantor by the Builder. The
Builder's obligation so to indemnify, protect and hold
harmless the Assignee is conditional upon (a) the Assignee's
timely motion or other appropriate action, on the basis of
Axticle 15 of the Conditional Sale Agreement, to strike any
defense, setoff, counterclaim or recoupment asserted by the
Vendee or the Guarantor in any such suit, proceeding or
action and (b) if the court or other bedy having
jurisdictioﬁ in such suit, proceeding or action denies such
motion or other action and accepts such defense, setoff,
counterclaim or recoupment as a triable issue in such suit,-
proceeding or action, the Assignee's prompt notification to
the Builder |of the asserted defense, setoff, counterclaim or
recoupment gnd the Assignee's giving the Buildexr the right,
at the Builderxr's expense, to compromise, settle or defend
against such defense, setoff, counterclaim or recoupment.

} |

Except in cases of articles or materials specified
by the Vendee or the Guarantor and not manufactured by the
Builder and in cases of designs, systems, processes,
formulae or lcombinations specified by the Guarantor and not
developed oﬁ purported to be developed by the Builder, the
Builder agreﬁs, except as otherwise specifically provided in
Annex A to the Conditional Sale Agreement, to indemnify,
protect and hold harmless the Assignee from and against any
and all liabjility, claims, costs, charges and expenses,
including rogalty payments and counsel fees, in any manner
imposed upon or accruing against the Assignee or its assigns
because of the use in or about the construction or operation
of any of the Equipment of any design, system, process,
formula, combination, article or material which infringes or
is claimed to infringe on any patent or other right. The
Assignee will give prompt notice to the Builder of any claim
actually known to the Assignee which is based upon any such
alleged infr;ngement and will give the Builder the right, at
the Builder's expense, to compromise, settle or defend
against such!claim. The Builder agrees that any amounts
payable to it by the Vendee or the Guarantor with respect to

|
{
1
\
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the Equipﬁent, whether pursuant to the Conditional Sale
Agreement or otherwise, not hereby assigned to the Assignee,
shall not pe secured by any lien, charge or security
interest upon the Equipment or any unit thereof.

SECTION 5. The Assignee, on each Closing Date
fixed as‘pkovided in Article 4 of the Conditional Sale
Agreement with respect to a Group (as defined in said
Article 4)!| of the Equipment, shall pay to the Builder an
amount equal to the portion of the Purchase Price thereof
which, undér the terms of said Article 4, is payable in
instalments, provided that there shall have been delivered
to the Assignee (with an executed countexpart to the
Vendee), as provided in Article 15 of the Conditional Sale
Agreement ;nd at least five business days (as defined in the
Conditional Sale Agreement) prior to such Closing Date, the
following QQGuments, in form and substance satisfactory to
it and to %ts special counsel hereinafter mentioned, in such

number of counterparts as may be reasonably requested by
said speci]l counsel:

(%) A bill of sale from the Builder to the
Assignee transferring to the Assignee the Builder's
interests in and to the units of the Equipment in such
Group, warranting to the Assignee and to the Vendee
that, at the time of delivery of such units under the
Conditional Sale Agreement, the Builder had legal title
to such! units and good and lawful right to sell such
units ahd that title to such units was free of all
claims, liens, security interests and other encumbrances
of any nature except only the rights of the Vendee under
the Conditional Sale Agreement and the rights of the .
Guarantor under the Lease, and covenanting to defend the
title to such units against the demands of all persons
whomsoever based on claims originating prior to the
deliver§ of such units by the Builder under the
Conditi?nal Sale Agreement;

(b)) A Certificate or Certificates of Acceptance
~ with respect to the units of the Equipment in such Group
as contémplated by Article 3 of the Conditional Sale
Agreement and a Certificate or Certificates of Delivery
with respect to such units as contemplated by § 2 of the
Lease; |

(c)f A certificate of an officer of the Guarantor
to the effect that none of the units of the Equipment
was placéd in the service of the Guarantor or otherwise

|
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was used by the Guarantor prior to delivery and
acceptance of such units under the Condltlonal Sale
Agreem nt and the Lease;

(d) An invoice of the Builder for the units of the
Equipment in such Group accompanied by oxr having
endorsed thereon a certification by the Vendee and the
Guarantor as to their approval thereof;

1

(¢) An opinion of Messrs. Cravath, Swaine & Moore,
who are acting as special counsel for the Assignee and,
if the Ass1gnee is acting as agent for Investors undexr a
F;nance Agreement, the Investors named in the Finance
Agreement, dated as of such Closing Date, stating that
(i) any such Finance Agreement, assuming due .
authormzatlon, execution and delivery by such Investors,
has beqn duly authorized, executed and delivered and is
a legal, valid and blndlng instrument, (ii) the
Condlt;onal Sale Agreement has been duly authorized,
executed and delivered by the respective parties thereto
and is ia legal, valid and binding instrument enforceable
in accordance with its terms, (iii) this Assignment has
been'dqu authorized, executed and delivered by the
respective parties thereto and is a legal, valid and
blndlng instrument, (iv) the Assignee is vested with all
the rlghts, titles, interests, powers and privileges
purported to be assigned to it by this Assignment, (v)
security title to the units of the Equipment is validly
vested|1n the Assignee and such units, at the time of
delivexry thereof to the Vendee under the Conditional
Sale A‘reement, were free from all claims, liens,
security interests and other encumbrances (other than
those created by the Conditional Sale Agreement and the
rlghts|of the Guarantor under the Lease), (vi) no
approv 1 of the Interstate Commerce Commission or any
other governmental authority is necessary for the valid
executﬂon and delivery of any such Finance Agreement,
the Conditional Sale Agreement or this Assignment, or if
any such authority is necessary, it has been obtained,
(vii) the Conditional Sale Agreement and this Assignment
have been duly filed and recorded with the Interstate
Commerce Commission in accordance with Section 20c¢ of
the Interstate Commerce Act and no other filing or
recordation is necessary for the protection of the
rightsiof the Assignee in any state of the United States
of America or in the Distriet of Columbia and (viii)
registration of the Conditional Sale Agreement, this
Assignment or the certificates of interest delivered

[
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pursuan£ to any such Finance Agreement is not required
under the Securities Act of 1933, as amended, and
qualification of an indenture with respect thereto is
not required under the Trust Indenture Act of 1939, as
amended; and such opinion shall also cover such otherxr
matters as may reasonably be regquested by the Assignee
or any such Investors; "

l

(f) An opinion of counsel for the Vendee oxr the
beneficial owner of the Equipment, dated as of such
ClosingiDate, stating that the Conditional Sale
Agreement and the Lease have been duly authorized,
executed and delivered by the Vendee and, assuming due
authori#ation, execution and delivery by the other
parties thereto, are legal and valid instruments binding
upon the Vendee and enforceable against the Vendee in
&ccorda$ce with their terms:;

(g) An opinion of counsel for the Guarantor, dated
as of such Closing Date and addressed to the Vendee as
well as|the Assignee, to the effect set forth in clauses
(1), (ii), (iii), (vi) and (vii) of subparagraph (e)

d stating that the Guarantor is a duly organized
and exi%ting corporation in good standing under the laws
of the ﬁurisdiction of its incorporation and has the
power and authority to own its properties and to carry
on its business as now conducted;

I

(h) An opinion of counsel for the Builder, dated

‘as of such Closing Date, to the effect set forth in

clauses, (iv) and (v) of subparagraph (e) above and
stating‘that (i) the Builder is a duly organized and
existing corporation in good standing under the laws of
its jurisdiction of incorporation and has the power and
authoriiy to own its properties and to carry on its
business as now conducted, (ii) the Conditional Sale
Agreemeﬁt has been duly authorized, executed and
delivered by the Builder and is a legal and valid
instrument binding upon the Builder and enforceable '
against /the Builder in accordance with its terms and

. {(iii) this Assignment has been duly authorized, executed

and deljvered by the Builder and is a legal and valid
instrument binding upon the Builder; and

(1Y A receipt from the Builder for any payment
(other than the payment being made by the Assignee
pursuant to the first paragraph of this Section 5)
requireq to be made on such Closing Date to the Builder

1
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with regpect to the Equipment, unless such payment is
made by‘the Assignee with funds furnished to it for that
purposelby the Vendee. ' -

InLgiving the opinions specified in subparagraphs
(e), (£), (g) and (h) of this Section 5, counsel may gqualify
any opinion|to the effect that any agreement is a legal,
valid and binding instrument enforceable in accordance with
1ts terms by a general reference to limitations as to
enforceability imposed by bankruptcy, insolvency,
reorganization, moratorium ox other similar laws affecting
the enforcement of creditors' rights generally. In giving
the opinion% specified in said subparagraphs (e), (f) and
(g), counsel may rely as to auvthorization, execution and
delivery by|the Builder of the documents executed by the
Builder and|title to the Egquipment at the time of delivery
thereof under the Conditional Sale Agreement, on the opinion
of counsel for the Builder; and, in giving the opinion
specified in said subparagraph (e), counsel may rely as to -
any matter governed by the law of amny jurisdiction other
than New York or the United States, on the opinion of
counsel specified in said subparagraphs (f£f), (g) or (h) as
to such mattier. In giving the opinions specified in said
subparagraphs (f), (g) and (h), counsel may rely, to the
extent deequ appropriate by Messrs. Cravath, Swaine &
Moore, on tﬁe opinion of other counsel.

If lthe Assignee is acting as agent for Investors
under a Finance Agreement, the obligation of the Assignee
hereunder to make payment for any Group of Equipment is
hereby expressly conditioned upon the Assignee having on
deposit, pursuant to the texms of the Finance Agreement,
sufficient funds available thereunder to make such payment.
The Assignee shall not be obligated to make payment at any
time after the commencement of any proceedings specified in
clauses (c) br (d) of Article 16 of the Conditional Sale ‘
Agreement or| if an event of default, or any event which with
the lapse of time and/or demand provided for in the
Conditional Sale Agreement could constitute an event of
default, shall have occurred and be continuing under the
Conditional Sale Agreement. In the event that the Assignee
shall not make any such payment, the Assignee shall reassign
to the Builder, without recourse to the Assignee, all right,
title and interest of the Assignee in and to the units of
the Equipment with respect to which payment has not been
made by the Assignee.

|
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SECTION 6. The Assignee may assign all or any of
its rights junder the Conditional Sale Agreement, including
the right to receive any payments due or to become due to it
from the Vendee or the Guarantor thereunder. In the event
of any such assignment, any such subseguent or successive
assignee or| assignees shall, to the extent of such
assignment,| enjoy all the rights and privileges and be
subject to fll the obligations of the Assignee hereunder.

SECTION 7. The Builder hereby:

(aS represents and warrants to the Assignee, its
successﬁrs and assigns, that the Conditional Sale
Agreement was duly authorized by it and lawfully
executed and delivered by it for a valid consideration,
that, agsuming due authorization, execution and delivery
by the Vendee and the Guarantor, the Conditional Sale
Agreement is, in so far as the Builder is concerned a
legal, valid and existing agreement binding upon the
Builder |in accordance with its terms and that it is now
in force without amendment thereto;

(b)) agrees that it will from time to time and at
all times, at the request of the Assignee or its
successors or assigns, make, execute and deliver all
such further instruments of assignment, transfer and
assurance and do such further acts and things as may be
necessary and appropriate in the premises to give effect
to the provisions hereinabove set forth and more
perfectly to confirm the rights, titles and interests
hereby assigned and transferred to the Assignee or
intended so to be; and

|

(c)i agrees that, upon request of the Assignee, its

successors and assigns, it will execute any and all

instruments which may be necessary or proper in order to
discharg% of record the Conditional Sale Agreement or
any other instrument evidencing any interest of the

Builder #herein or in the Egquipment.

' SEC&ION 8. The Assignee agrees to deliver an
executed counterpart of this Assignment to the Vendee and
the Guarantor, which delivery shall constitute due notice of
the assignment hereby made. Although this Assignment is
dated for cornivenience as of the date first set forth above,
the actual dqte or dates of execution hereof by the parties
hereto is or are, respectively, the date or dates stated in
the acknowledgments hereto annexed.

l
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ANNEX D

LEASE OF RAILROAD EQUIPMENT
Dated as of September 1, 1973

between

|
|
|
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|
|
l

MERCANTIﬂE TRUST COMPANY NATIONAL ASSOCIATION

l

1

and

BURLINGTON NORTHERN INC.

ASSIGNMENT OF LEASE
‘ AND AGREEMENT

i
D%ted as of September 1, 1973

i

i between

|

|

MERCANTILE TRUST COMPANY NATIONAL ASSOCIATION

|
i
i and

FIRST SECURITY BANK OF UTAH, N.A.,
| as Agent

\
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| ANNEX D

LEASE OF @AILROAD EQUIPMENT dated as of September 1,
1973, between BURLINGTON NORTHERN INC. (hereinafter called
the Ilessee) and MERCANTILE TRUST COMPANY NATIONAL ASSOCIATION
{(hereinaftex cplled the Lessor).

WHEREAS, the Lessor and the Lessee have entered into two
Conditional Sale Agreements dated as of the date hereof
(hereinafter called the Security Documents) with GENERAL MOTORS
CORPORATION (ELECTRO-MOTIVE DIVISION) and GENERAL ELECTRIC
COMPANY, respectively (hereinafter individually called a Buildexr
and collectively called the Builders), wherein the Builders have
agreed to manufacture, sell and deliver to the Lessor on or prior
to December 31, 1973, the units of railroad equipment described
in Schedule A here?o;

WHEREAS, the Builders have assigned or will assign their
interest in the Security Documents to FIRST SECURITY BANK of
UOTAH, N.A., as Agent (hereinafter, together with its successors
and assigns, referred to as the Vendor); and

\

WHEREAS, the Lessee desires to lease all the units of said
equipment, or such |lesser number as are delivered and accepted on
or before December!31, 1973, and settled for under the Security
Documents prior toiJanuary 31, 1974 (such units being hereinafter
called the Units), at the rentals, for the terms and upon the
conditions hereinafiter grovided; and

WHEREAS, the Léssee has entered or is entering into a Lease
of Railroad Equipment, covering 10 locomotives, with SOCIETY
NATTIONAL BANK OF CLEVELAND and a Lease of Railroad Equipment,
covering 10 locomotives, with THE FIFTH THIRD LEASING COMPANY,
both of even date hereof (said Leases of Railrocad Equipment being

hereinafter called %he Other Leases) g

NOW, THEREFOREOEin consideration of the premises and of the
rentals to be paid and the covenants hereinafter mentioned to be
kept and performed by the Lessee, the Lessor hereby leases the
Units to the Lessee! upon the following terms and conditions, but,
upon default of thel Lessee hereunder or under the Security
Documents, subject to 21l the rights and remedies of the Vendor
under the Security Documents:

"SECTION 1. Incérpoxatlon of Model Provisions. Whenever this
Lease incorporates herein by reference, in whole or in part or as
hereby amended, any!prov131on of the document entitled “Model
Lease ProvisionsW¥ annexed to the Security Documents as Part II of
Annex C thereto (he einafter called the Model Lease Provisions),
such provision of the Model Lease Provisions shall be deemed to
be a part of this 1¢strument as fully to all intents and purposes
as though such prov451on had been set forth in full in this
Lease,

1
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SECTION 2. Déllverg and Acceptance of Units. Section 2 of

i

the Model Lease w?ovxslons is herein lnCOEPOEa%ed as Section 2
hereof. |

|
I

SECTION 3. Rentals. The Lessee agrees to pay o the Lessor,
as rental for each Unit subject to this Lease, 31 consecutive
semi-annual payments, payable on January 3 and July 3 in each
yeaxr, commencing llth January 3, 1974 (or if any such date is not
a business day, on the next precedlng business day, as such term
is defined in the Securlty Documents), and the additional
payments requlredito be made in accordance with the provisions
below. (

{iy The rkntal payment payable on January 3, 1974, shall
be in an amount equal to0 the Interim Rate (as defined in the
Security Documents) divided by 360 multiplied by the Purchase
Price (as defited in the Security Documents) of each Unit
settled for before January 3, 197¢ and then subject to this
Lease for each|day elapsed from the date such Unit is settled
for under the Security Documents to and including Januaxy 3,
1978, !

‘\
(ii) The ﬁental payment payable on July 3, 1974 shall be
in an amount equal to
{a) the Basic Lease Rate (as hereinafter defined)
multiplied by the Purchase Price of each Unit subject to
this Leas¢ on July 3, 1974, plus
' l
{b) with respect to

: (1) each Unit settled for prior to January 3,
1974, for each day elapsed from January 3, 1974 to
and including the earliexr of ¢he Takeout Date (as
defirled in the Security Documents) or July 3, 1974,
and %

_ |(11) each Unit settled for on or after January
3, ?974 for each day elapsed from the date of
settlement with respect to such Unit to and
1ncluﬁ1ng the earlier of the Takeout Date (as
deflned in the Security Documents) or July 3, 1974,

the produc% of (x) the Interim Rate minus the Long Term
Rate (as defined in the Security Documents) times (y)
71.714% (hereinafter called the Debt Percentage) times
{z) the Pu;chase Price of each such Unit, said product
divided by, 360 (the dollar amount, if sa1d calculation
produces a|negat1ve number, to be deducted from, rather
than added;to, the amount calculated under sub-clause

(a) above)f less
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additional payment of rental in accoxrdance with the

second paragraph of this Section 3, the amount of such
payment.!

i o
(iii) The remaining 29 semi-annual rental payments,
commencing January 3, 1975, shall each be in an amount equal
to that perce%tage of the Purchase Price (herein called the

(c)tin the event that the Lessee has paid an

Basic Lease Rate) of each Unit subject to this Lease on the
rental payment date which is set forth below opposite the
Long Term Rat? (as defined in the Security Documents)
applicable to the Conditional Sale Indebtedness.

l

29 Semi-Annual Payments

Long Term Rate Commericing January 3, 1975

i

7 3/4% 4.32503%

7 7/8 . 1.35827

|8 f . 39166

18 1/8 , 4,62519

18 174 4.85886

18 3/8 4.89267

8 1/2 4.52662

8 5/8 4.56071

8 374 4.59495
|

If the Long Term Rate per annum applicable to the Conditional
Sale Indebtedness is not expressly set forth above, the
percentages of the(Purchase Price constituting semi-annual rental
payments shall be calculated by interpolating oxr extrapolating
the percentages of the Purchase Price set forth above.

In the event that the Takeout Date (as defined in the
Security Documents) occurs prior to July 3, 1974, the Lessee
agrees to pay as additional rent on said Takeout Date an amount
equal to \

|

{a) with ﬁespect to each Unit settled for prior to
January 3, 197l, for each day elapsed from January 3, 1974,
to and including the Takeout Date, the product of (i} the
Interim Rate times (ii) the Debt Pexcentage times (iii) the
Purchase Price |of each such Unit, said product divided by

- 360, plus {

(b) with éespect to each Unit settled for on or after
January 3, 1974, for each day elapsed from the date of
settlement with resgect to such Unit to and including the
Takeout Date, the product of (i} the Interim Rate times (ii})
the Debt Percentage times (iii) the Purchase Price of each
such Unit, said product divided by 360.

|
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The Lessee shall ray as additional rent on the Commitment Fee

Payment Date (as defined in the Security Documents), irrespective
of settlement for| any Units under the Secuxity Documents on or
before such date,| an amount equal to the Commitment Fee (as
defined in the Security Documents) payable to the Vendox pursuant
to Axrticle 4 of tte Security Documents.

The Lessor ir!evocably instructs the Lessee to make, and the
Lessee agrees to make, all the payments provided for in this
Lease in immediately available Salt Lake City or Federal funds
{(including but not limited to the payments required undex Section
7 herecof} for the acccunt of the Lessox, c¢/o the Vendox, on ox
before 10 a.m., Sa 11t Lake City time on the date upon which
payments axre due ind payable. With respect to payments made in
immediately available funds, the Lessee will instruct the bank
transferring said |funds on the Lessee®s behalf to wire advice of
said transfer to ﬁxrst Security Bank of Utah, N.A., to the
attention of its qrust Department not later than 10:00 a.m., Salt
Lake City time on the rental payment date, With respect to
payments made in Hederal funds, the Lessee will instruct the bank
transferring said funds on the Lessee®s behalf to make said
transfer to the atitention of the Trust Department of First
Security Bank of 1tah, No.A.

This Lease is a net lease and the Lessee shall not be
entitled to any abatement of rent, reduction thereof or setoff
against rent, including, but not limited to, abatements,
reductions or setoffs due or alleged to be due by reason of any
past, present or future claims of the Lessee against the Lessor
under this Lease or under the Security Documents, including the
L.essee®s rights of| subrogation undexr Article 8 thereof, or
against a Builder or the Vendor or otherwise; nor, except as
otherwise expressly provided herein, shall this Lease terminate,
or the respective obligations of the Lessor ox the Lessee be
otherwise affected, by reason of any defect in or damage to orx
loss of possession:or lLoss of use or destruction of all or any of
the Units from whatsoever cause, any liens, encumbrances or
rights of others with respect to any of the Units, the
prohibition of or »ther restriction against the Lessee's use of
all or any of the Units, the interference with such use by any
person or entity, the invalidity or unenforceability or lack of .
due authorization of this Lease, any insolvency, bankruptcy,
reorganization or similar proceeding against the Lessee, or for
any other cause whether similar or dissimilar to the foregoing,
any present or future law to the contrary notwithstanding, it
being the 1ntent10d of the parties hereto that the rents and
other amounts payaﬁle by the Lessee hereunder shall continue to
be payable in all e|vente in the manner and at the times herein
provided unless thelobllgatlon to pay the same shall be
terminated pursuant‘to the express provisions of this Lease. To
the extent permltted by applicable law, the Lessee hereby waives
any and all rights Whlch it may now have or which at any time

\
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hereafter may be ¢onferred upon it, by statute or otherwise, to
terminate, cancel) quit or surrender the Lease of any of the
Units except in accordance with the express terms hereof. Each
rental or other payment made by the Lessee hereunder shall be
final and the Lessee shall not seek to recover all oxr any paxrt of
such payment from | the Lessor for any reason whatsoever unless
such amounts paid |by the Lessee hereunder shall be in excess of

the amounts actuallly due and payable pursuant to the terms of .
this Lease. 1

1

i

SECTION 4. IQEE of lLease. The term of this Lease as to each
Unit shall begin on the date of the delivery to and acceptance by
the Lessee of such Unit and, subject to the provisions of
Sections 7, 10, 13 and 19 hereof, shall terminate on the date on

which the final sqmieanmual payment of rent in respect thereof is
due hereunder. ! '

Notwithstandidg anything to the contrary contained herein,
all rights and obqiqations under this Lease and in and to the
Units, upon default by the Lessee hereunder or under the Security
Documents in its capacity as Guarantor, oxr otherwise, are subject
to the rights of the Vendor under the Security Documents. If an
event of default should occur under the Security Documents, the
Vendor may terminate this lLease (or rescind its termination), all
as provided thereibg unless the Lessee is not so in default under
this Lease or undeg the Security Documents. If a Declaration of
Default (as define' in the Security Documents) should be made

undexr the Security Documents due
occasioned by an akt or omission
attributable to thé Lessor under
occasioned by an att or omission
attributable to th? Lessee under

to an event of default

of the Lessor hereunder orx

the Security Documents and not
of the Lessee hereunder nor
the Security Documents as

aforesaid, and if such Ceclaration of Default shall not have been
rescinded by the Vendor within 30 days of the making thereof, or
if the Vendor theretofore has indicated either in writing to the
Lessor or the Lessee or by the commencement of the remedies
specified under Ar?icle 17 of such Security Documents that it
will not rescind such Declaration of Default, the Lessee, without
penalty, may terminate this Lease,

SECTION 5. Identification Marks. Section 5 of the Model

‘Lease Provisions i# herein incorporated as Section 5 hereof.

SECTION 6. 1g£e§. Section 6 of the Model Lease Provisions
is hereby amended B; inserting (i) the word “currently" after the
word “"Lessor" in the sixth line of the first paragraph thereof,
{ii) the phrase "[#ncluding interest and penalties thereon or
with respect thereto J" after the word "taxes¥ in the twenty-
fourth line of theifirst paragraph thereof and (iii} the phrase
"and at its cwn co%t" after the word @“faith" in the thirty<ninth

line of the first

1
[

aragraph thereof. Section 6 of the Model
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Lease Provisions,|as so amended, is herein incorporated as
Section 6 hereof.i

SECTION 7. g%xment for Casualty Occurrences; Insurance. In
the event that any Unit shall be or become worm out, lost,
stolen, destroyed|or, in the opinion of the Lessee, irreparably
damaged, or takenlor requisitioned by condemnation oxr otherwise
rendered permanen¢1y unfit from any cause whatsoever (such
occurrences being|hereinafter called Casualty Occurrxences) during
the term of this Lease, the Lessee shall, within eight days after
it shall have determined that such Unit has suffered a Casualty
Occurrence, fully notify the Lessor and the Vendor in writing in
regard thereto. On the rental payment date listed on the
schedule set out below next succeeding such notice, the Lessee
shall pay to the Lessor an amount equal to the Casualty Value (as
hereinafter definéd) cf such Unit together with the rental
payment otherwise |due with respect to such Unit as of the date of
such payment in accordance with the schedule set out below. Upon
the making of such payment by the Lessee in respect of any Unit,
the rental for such Unit shall cease to accrue thereafter, the
term of this Lease as to such Unit shall texminate, and (except
in the case of thq loss, theft or comglete destyxuction of the
Unit) the Lessor qhall be entitled to recover possession of such
Unit. |

‘ .

Subject to the provisions of Section 17 hereof, the Casualty
Value of each Unit| as of any rental payment date shall be
determined by multiplying the Purchase Price of such Unit by the
appropriate percentage set forth opposite each date:

Rental Percentage of Rental Pexrcentage of
Pavment Date Purcrase Price Payment Date Purchase Price
. |
173774 83.5976% 173782 62.4341%
773774 8905297 773782 59.6065
1/3/75 88.7984 173783 56.6810
773775 88. 0414 7/3/83 53.6573
1/3/76 817.0548 1/3/84 50.5438
7/3776 85.8687 773784 47.3378
173777 8. 14653 i/3/85 44,0502
7/3777 82.8706 773785 40.6759
173778 81.1140 1/3/86 37.2285
7/3/78 79.1930 7/3/86 33.6968
1/3779 - 77.1268 173787 30.0968
7/3/79 74.9649 773787 26. 4174
173780 72.6825 1/3/88 22,7011
7/3/80 70.2861 7/3/88 18.9841
1/3/81 67.7766 1/3/89 . 15,0000
7/7378% . 6;.1582 and thereafter
15,0000

i
'

{
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The foregoing percentages have been computed without regard
to recapture of the Investment Credit (as defined in Section 10
hereof) . Consequently, the Casualty Value of any Unit suffering
a Casualty Occurrpnce on or before the third, £ifth and seventh
anniversary of the date of delivery and acceptance of such Unit

shall be increased by the applicable percentage of the Purchase
Price set forth bFlow.

Annivers ry of Percentage of
Delive and Purchase
Accgptrnce Price
Thiifd A ' 13.9885%
Fifth 9.3257%

o
Sev?nth 4,6623%

Except as hereinabowve in this Section 7 provided, the Lessee
shall not be released from its obligations herxeunder in the event
of, and shall bear the risk of, any Casualty Occurrence to any

Unit after deliveﬁy to and acceptance thereof by the Lessee
hexreunder. ]
|

The Lessee wiﬁl. at all times while this Lease is in effect,
at its own expense, cause to be carried and maintained insurance
in respect of the!Units at the time subject hereto, and public
liability insurance, in amounts and against risks customarily
insured against bylrailroad companies on similar equipment, and
in any event in an amount and against risks comparable to those
insured against by| the Lessee on equipment owned by it and the
benefits thereof snhall be payable as provided in the Security
Documents. Any damages receivable from others, any condemnation
payments and any net insurance proceeds in respect of insurance
carried by the Lessee received by the Lessor in respect of Units
suffering a Casualty Occurrence {(all hereinafter collectively
referred to as Recpveries) shall be deducted from the amounts
payvable by the Lessee to the Lessor in respect of Casualty
Occurrences pursuaht to this Section 7. The excess of such
damages received from others, or insurance proceeds or
condemnation payments, if any, after deduction of such payments
received from the pessee in respect of Casualty Occurrences,
shall belong to the Lessor. If the Lessor shall receive any such
Recoveries after the lessee shall have made payments pursuant to

" this Section 7 witﬁout deduction for such Recoveries, the Lessor

shall pay such Recéveries to the Lessee up to an amount equal to
the Casualty Value with respect to a Unit paid by the Lessee and
any balance of such Recoveries (except any balance of net
insurance proceeds \which shall be paid ¢o the Lesseej} shall
remain the propert% of the Lessor.

l
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All proceedslof insurance received by the Lessor in respect 431
of insurance carrled on any Unit or Units not suffering a 432
Casualty Occurrence shall be paid to the Lessee upon proof 833
satisfactory to the Lessor that any damage to such Unit in - 434

respect of whichﬂsuch proceeds were paid has been fully repaired. 435

SECTION 8. égggg; Reports. On or before October 1 in each 438
year, commencing Vith the year 1974, the Lessee shall furnish to 439
the Lessor and the Vendor an accurate statement (a) setting forth 440
as of the preceding July 3 the amount, description and numbers of
all Units then leased hereunder and covered by the Security 441
Documents, the amount, description and numbers of all Units that 442
have suffered a C?sualty Occurrence durlng the preceding 12
months (or since the date of this Lease, in the case of the first "u4y
such statement) and such other information regarding the ' :
condition and state of repair of the Units as the Lessor oxr the - 445
Vendoxr may reasonably request and (b) stating that, in the case B46
of all Units repajired or repainted during the period covered by
such statement, the numbers and the markings required by Section u47

5 hereof and Artlcle 10 of the Security Documents have been 448
preserved oOr replqced The lessor shall have the right, by its 449
i agents, to inspect the Units and the Lesseels records with ' 450
: respect thereto a¢ such reasonable times as the Lessor may _
; request during thﬁ continuance of this Agreement. © 451
I SECTION 9. Disclaimer of Warranties; Compliance with Laws 453
! and Rules: Malnte ancge; and Indemnlf;catlone Section 9 of the 456
b Model Lease Pro ions is herein incczporated as Section 9 457
i : hereof., |
|
) SECTION 10. Default. If, during the continuance of this = = 461
{ Lease, one or moreLof the following events (each such event being U62
é hereinafter sometimes called an Event of Default) shall occur:, - 463

3 A. default shall be made in payment of any part of the 465
| rental prov1ded in Section 3 hereof and such default shall ué6
| continue for ten days;

|

! B. the Lessee shall make or suffer any unauthorized u68

' assignment or transfer of this Lease or of possession, or 469
i right of possessxcn, of the Units, or any thereof; 870
; |

; C. default shall be made in the observance or 472
% perf ormance of\any other of the covenants, conditions, 473

; representations, warranties and agreements on the part of the
1 Lessee contained herein or in the Security Documents and such 474
' default shall continue for 30 days after written notice from 475

| the Lessor to the Lessee specifying the default and demanding 476
: that the same be remedied;

‘ D. a petition for reorganization under Section 77 of 478
; _ the Bankruptcy\Act, as now constituted or as said Section 77 479

|
|
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may hereafteﬁ be amended, shall be filed by or against the
Lessee and, unless such petition shall have been dismissed,
nullified, stayed or othexrwise rxendered ineffective (but then
only so long |as such stay shall continue in force or such
ineffectiveness shall continue), all the obligations of the
Lessee underjthe Security Documents and this Lease shall not
have been duly assumed in writing, pursuant to a court orxderxr
or decree, bb a trustee or trustees appointed (whether or not
subject to ratification) in such proceedings in such mannex’
that such obligations shall have the same status as
obligations 1Pcurxed by such trustee oxr trustees, within 30
days after such appcintment, if any, oxr 60 days after such
petition shalﬁ have been filed, whichewver shall be earlier;

E. any other rroceeding shall be commenced by or
against the Lessee for any relief under any bankruptcy or
insolvency la& or law relating to ¢he xelief of debtors,
rea&justment51of indebtedness, reorganizations, arrangements,
compositions ¢or extensions {other than a law which does not
permit any readjustments of the obligations of the Lessee
hereunder or under the Secuxrity Documents), and, unless such
proceedings shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but then only so long as such
stay shall co itinue in force or such ineffectiveness shall
continue), all the obligations of the Lessee under this Lease
and under the !Security Documents shall not have been duly
assumed in wrilting, pursuant to a court order or decree, by a
trustee or trustees or receiver or receivers appointed .
(whether or not subject to ratification) for the Lessee orx
for the propeﬂty of the Lessee in connection with any such
proceedings in| such manner that such obligations shall have
the same status as obligations incurred by such a trustee or
trustees or rebeiver or receivers within 30 days after such
appointment, if any, or 60 days after such proceedings shall
have been commbnced whichever shall be earlier; or

' \

F. an Event of Default shall occur under the Other
Leases, i

then, in any such ¢ase, the Lessor, at its option, may:

- l
{a} proceed by appropriate court action or actions
either at law ér in equity, to enforce performance by the
Lessee of the appllcable covenants of this Lease or to
recover damages for the breach thereof; or
|

{b) Dby ngtice in writing to the Lessee terminate this
Lease, whereupon all rights of the Lessee to the use of the
Units shall absolutely cease and texminate as though this
Lease had never been made, but the Lessee shall remain liable
as hereinafter provided; and thereupon the Lessor may by its
agents enter upon the premises of the Lessee or other

{

!

i

479
480

481
482

483
684

485
486
488
489
490
491
492
493
49y
495
496

497
498
499
500

501
504

506

508
509
510
511

513
514

516
517
518



|
‘l 10

premises where any of the Units may be and take possession of
all or any 03 such Units and <thenceforth hold, possess and

enjoy the same free from any right of the Lessee, or its
successors Oor assigns, to use the Units for any purpose

whatever; but the Lessor shall, nevertheless, have a right to

recover from the Lessee any and all amounts which under the
terms of this Lease may be then due or which may have accrued
to the date &f such termination (computing the rental for any
number of days less than a full rental period by multiplying
the rental for such full rental period by a fraction of which
the numerator[is such numbexr of days and the denominator is
the total number of days in such full rental period) and also
to recover forthwith from the Lessee (i) as damages foxr loss
of the bargain and not as a penalty, a sum, with respect to
each Unit, wh ch represents the excess of (x) the present
value, at the time of such termination, of the entire unpaid
balance of all rentals for such Unit which would otherwise
have accrued hereunder from the date of such termination to
the end of the texm of this Lease as to such Unit ovexr (¥)
the then present value of the rentals which the Lessor
reasonably estimates to be obtainable for the Unit during
such period, such present value to be computed in each case
on the basis 0of the CSA Rate compounded semi-annually from

‘the respective dates upon which rentals would have been

payable hereurnider had this Lease not been texminated, (ii)
any damages add expenses, including reasonable attorneys?®
fees, in addition thereto which the Ilessoxr shall have
sustained by ﬂeason of the breach of any covenant or
covenants of this Lease other than for the payment of rental,
and including,| without limitation, (iii) an amount which,
after deduction of all taxes reguired to be paid by the
Lessor in respect of the receipt thereof under the laws of

‘the United Staktes of America oxr any political subdivision

thereof, shalll be equal to any portion of the 7% investment
credit (herein| called the Investment Credit) allowed by
Section 38 and| related sections of the Internal Revenue Code
of 1954, as amended to the date hereof (hereinafter called
the Codej, lost, not claimed, not available for claim,
disallowed or gecaptured by oxr from the Lessor as a result of
the breach of one or more of the representations, warranties
and covenants made by the Lessee in Section 17 or any other
provision of the Lease, the termination of this Lease, the
Lessee's loss of the right to use such Unit, any action or
inaction by the Lessor or the sale or other disposition of
the lessor's interest in any Unit after the cccurrence of an
Event of Default plus such sums as, in the reasonable opinion
of the Lessor,1w1ll cause the Lessor®s net return under this
Lease to be eqqal to the net retuxn that would have been
available to the Lessor if it had been entitled to
utilization of1a11 or such portion of the maximum
depreciation deductions based on a 12 year depreciable life
for the Units duthorized with respect to a Unit under Section

0
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167 of the Cide utilizing the “asset depreciation range® for
the Units prescriked in accordance with Section 167 (m) of the
Code for an asset described in Asset Guideline Class No.
00,25 as descdribed in Revenue Procedure 72-10 1972 IRB 8,
employing the doukle declining balance method of depreciatio
switching to |the sum-of-the-years-digits method of '
depreciation when most beneficial to the Lessor, utilizing
the half-year convention as provided in Reg. 1.167(a)~-
1?(c)(2)(iii” and taking into account an Estimated Gross
Salvage Value of 10% of the Lessor®s Cost of such Units which
will be reduced by 10% of the Lessox’s Cost as provided in
Section 167 (f) of the Code (hereimafter called the
Depreciation PeductiOn) and the deduction in each taxable
year of the Lessor for all interest paid or accrued during
such year on the Conditional Sale Indebtedness (as defined in
the Security Documents} computed in accordance with Section
163 of the Code and the deduction for the Commitment Fee (as
defined in the Security Documents) in the year in which such
Commitment Fee is paid or accrued (hereinafter called the
Interest Dedugtion) which was lost, not claimed, not
available for claim, disallowed or recaptured in respect of a
Unit as a result of the breach of one or moxe of the
repregsentations, warranties and covenants made by the Lessee
in Section 17 jor any other provision of this Lease, the
termination o% this lease, the Lessee’s loss of the right to
use such Unit, any action or inaction by the Lessoxr or the
sale or other 'disposition of the Lessoxr®s intexest in such
Uni¢ after the occuxrence of an Event of Default plus such
sum as will pay or reimburse the Lessor for any interest or
penalties incqrred in connection with the Investment Credit,
Depreciation Qeduction or Interest Deduction which is lost,
not claimed, not available for claim, disallowed orx

recaptured. |
|

The remedies i% this Lease provided in favor of the Lessor
shall not be deemed exclusive, but shall be cumulative, and shall
be in addition to Ell other remedies in its favoxr existing at law
or in equity. Thel Lessee hereby waives any mandatory
requirements of law, now or hereafter in effect, which might
limit or modify the remedies herein provided, to the extent that
such waiver is permitted by law. The Lessee hereby waives any
and all existing o¥ future claims to any offset against the
rental payments due hereunder, and agrees to make rental payments

regardless of any @ffset or claim which may be assexrted by the
Lessee or on its behalf.

The failure of |the Lessor to exexcise the rights granted it
hereunder upon the |occurrence of any of the contingencies set
forth herein shall ‘not constitute a waiver of any such right upon
the continuation or recurrence of any such contingencies or
similar contingenciese :

|
i
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“ .
SECTION 11. [Retuxn of Upnits Upon Default. Section 11 of the

Model Lease Provisions is herein incorporated as Section 11

hereof. 1
|
| .

SECTION 12. Assignment; Possession and Use. Section 12 of
the Model Lease Qrovisions is hereby amended by inserting the
following sentencF at the end of the thirxd paragraph thereof:

So long as the Lessee shall not be in
default under this lease or under the Security
Documents in its capacity as Guarantor orx
otherwis?, the Lessee shall be entitled to
sublease' the Units to any railroad corporation
incorporated under the laws of any state of
the United states of America or the District
of Columbia; provided, however, that the
rights of any such sublessee axre made
expressly subordinate to the rights and
remedies | of the Vendor under the Security
Documents and the Lessor under the Lease.

l
Section 12 of the Model Lease Provisions, as so amended, is
herein incorporatﬁd as Section 12 herxreof. ' '

SECTION 13. Renewal Options. Provided that this Lease has
not been earlier terminated and the Lessee is not in default
hereunder, the Leésee may, by written notice delivered to the
Lessor not less than six months prior to the end of the original

term of this Leasel or such original texm as once extended in the

manner hereinafter| set forth, as the case may be, elect to extend
the term of this Lease in respect of all, but not fewer than all,
of such Units thenrcovered by this Lease, for a period of two
years commencing on the scheduled expiration of such original or
once-~extended termL as the case may be, of this Iease, at a ,
rental payable in semi-annual payments in arrears, each in an
amount equal to the "Fair Rental Value®” of such Units, such semi-
annual payments to\be made on January 3 and July 3 in each year
of the applicable ?xtended term.

Fair Rental Vaiue shall be determined on the basis of, and
shall be equal in amount to, the value which would obtain in an
arm's-length transaction between an informed and willing lessee-
user (other than a\lessee-user currently in possession} and an
informed and willing lessor under no compulsion to lease and, in
such determination, ccsts of removal from the location of current
use shall not be a [deduction from such value.

_ If on or beforé four months prior to the expiration of the
term of this Lease, or of the once-extended term hereof, as the
case may be, the'Leror and the Lessee are unable to agree upon a
determination of the Fair Rental Value of the Units, such value

shall be determinedgin accordance with the foregoing definition
’ .
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by a qualified indepengent Appraiser. The term Appraiser shall
mean such independent agpraiser as the Lessor and the Lessee may
mutually agree upon, or failing such agreement, a panel of three
independent appraisers) one of whom shall be selected by the
Lessor, the second by the Lessee and the third designated by the
first two so selected.! The Appraiser shall be instructed to make
such determination within a period of 30 days following
appointment, and shall| rromptly communicate such determination in
writing to the Lessor and the Lessee. The determination so made
shall be conclusively binding upon both Lessor and Lessee. The
expenses and fee of the Appraiser shall be borne by the Lessee.

SECTION l4. Return of Units upon Expiration of Term.
section 14 of the Model Lease Provisions is hereby amended by

adding the following sentence at the beginning of the first
paragraph: - {

"The Lessor intends to retain the Units for re-lease at
the explration of the term of this Lease."
Section 14 of the Modeﬂ Lease Provisions, as so amended, is
herein incorporated as Sectlon 14 hereof.

SECTION 15. QQ;Q;AQ of Counsel. Section 15 of the Model
Lease Provisions is heqein incorporated as Section 15 hereof.

SECTION 1l6. gggg;g;_g, Expgnses. Section 16 of the Model
Lease Provisions is hereby amended by inserting after the word
"Act" in the fifth line of the first paragraph thereof the phrase
"and to be deposited wilth the Registrar General of Canada (notice
of such deposit to be fprthw1th given in The Canada Gazette)
pursuant to Section 86 of the Rallway Act of Canada". Section 16
of the Model Lease Prodlslons, as so amended, is herein
incorporated as Secticn|16 hereof.

SECTION 17. Federal Income Taxes. The Lessor, as the owner

e

of the Units, shall be Fntltled to such deductions, credits and
other benefits as are provided by the Code to an owner of the
property, including (without limitation) an allowance for the
Investment Credit, the Deprec1at10n Deduction and the Interest
Deduction (all as deflned in Section 10 of this Lease), with

respect to the Units. to|the extent so provided.

The Lessee agrees that neither it nor any corporatlon
controlled by it, in control of it, or under common control with
it, directly or 1nd1rect1y, will at any time take any action or
flle any returns or other documents inconsistent with the
foregoing and that each|of such corporations will file such
returns, take such actlon and execute such documents as may be
reasonable and necessary to facilitate accomplishment of the
intent thereof. Lesseelagrees to keep and make available for

|
|
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inspection and'colyinq by Lessor such records as will enable
Lessoxr <o deﬁermiae whethexr it is entitled to the full benefit of

the Investment Credit and the Depreciation Deduction with respect
to the Units. | S

The Lessee represents and warrants that (i) at the time the )
Lessoxr becomes the ownexr of the Units, the Units will constitute

"new Section 38 property® within the meaning of Section 88(b) of

the Code, (ii) atJthe time the Lessor becomes the owner of the

Units, the Units @11 not have been used by any person sO as o
preclude "the original use of such property?” within the meaning
of Sections 48 (b} End 167 {c) {2} of the Code from commencing with
the Lessor and (iiﬁ) the Lessee will not at any time during the
term of t¢his Lease), use or fail to use any Unit in such a way as
to disqualify it as "Section 38 property® within the meaning of

Section 48(a) of tbe Code. : '

If the Lessor éhall lose or shall not have or shall lose the
right to claim, or|if there shall be disallowed, or xrecaptured
with respect to the Lessor, all or any portion of the Investment
Credit, Interest Deduction or Depreciation Deduction as provided
to an owner of property with respect to a Unit for any period
prior to the termination of this Lease and full compliance by the
Lessee with all of its obligations hereunder as the direct ox
indirect résult of one cx more of the following ewvents
(hereinafter in this Section 17 called an Event) =<

| o o
(a) a De@ermination as defined in Section 1313(a) of
the Code (hereinafter called a Determination) of additional
tax liability resulting from the conclusion of the Internal

Revenue Service that (i) any representation, fact, estimate,

opinion or other statement which is contained in a

certificate fuwnished to the Lessor by the Lessee, or any

affiliated company or any officexr, employee, agent or
attoxney thereof, which is contained in the Request for

Rulings (as defined in Section 19 hereof) is fraudulent,

untrue, incorrect, inaccurate, misleading, unreasonable or

insufficient in whole or in part (imncluding any omission of a

material fact which causes such representation, fact,

estimate, opini@n oxr other statement to be misleading or
insufficient in whole or in part)s; (ii) any zrepresentation,
fact, estimate,| orinion o otrher statement made or state? ir
writing by the %essee, or any affiliated company or any
>fficer, emplcyee, agent or atturrney thereof, in conneccich
with the obtzining of the rulir~: requested in such Requuest
for Rulings .- 'raudulenﬁg untive, incor -ct, inaccurate
misleading, - reasonables or insufficient .a whole oxr in part

{including a:. omission of a matexial fect which causes such,

vepresentatiun, fact, estimate, opinion or other statemet...

be misleading or insufficient in whole orxr in part); or ¢iii)
the Lessee, ur any affiliated company or any officer,
2mployee, agentior‘attorney thereof, has taken or failed to’

i
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take any acti?n whatsoever (including, without limitation,
any action in respect of the Lessee's or such affiliate’s
income tax returns) which action or nomn-action is
inconsistent with or in contravention of any of the matters
set forth in such Request for Rulings ox set forth in the
rulings issued pursuant thereto or in any closing agreement
entered into %n ccnnection with such zulings; or

|
(b) the representations contained in this Section 17
being untrue, | : -

‘ ‘ _
then, in such Eveﬂt, the Lessee shall pay to the Lessor as
additional rent an| amount which, after deduction of all taxes
regquired to be paid by the Lessox in respect of the receipt
thereof undexr the h
or taxing authority of the United States, shall be egual to any
portion of the Investment Credit, lost, not claimed, not
available for claim, disallowed or recaptured by or fxom the
Lessor as a conseguence of such Event plus such sums as, in the
reasonable opinion, of the Lessor, will cause the Lessor’s net
return ¢o be equallto the net return that would have been '
available to the Lessor if it had been entitled to utilization of

all of the Interest Deduction or Depreciation Deduction which was

lost, not claimed, \not available for claim, disallowed orxr
recaptured by or from the Lessor in consequence of the Event plus
such sum as will pay or reimburse the Lessor for any interest or
penalties incurred lin connection with the Investment Credit,
Depreciation Deduction cr Interest Deduction which is lost, not

claimed, not availdble for claim, disallowed oxr recaptured.

Upon the commelcement of any proceeding (including the
written claim or written threat of such proceeding) in respect of
which indemnity maﬂ be sought undexr the foregoing paragraph of
this Section 17, the Lessor shall promptly, upon .its knowledge
thereof, given written notice of such commencement to the, K Lessee,
In case such notice of any such commencement shall be so given,
the Lessee shall be entitled to parxticipate in any such
proceeding at its own expense or, if it so elects, to assume
responsibility for such proceeding, and in the latter event such
proceeding shall be| conducted by counsel chosen by and
satisfactory to thelLesSor who shall be involved in such
proceeding, and the Lessor shall bear the fees and expenses of
any additional counﬁel retained by the Lessor, but if the Lessee
shall not elect to assume the responsibility for such proceeding,

the Lessee will reiiburse the Lessor for the reasonable fees and
expenses of any counsel retained by it. )

SECTION 18. ;glg;ggg on Overdue Rentals. Anything to the

‘contrary herein contained notwithstanding, any nonpayment of

rentals and other obligations due hereunder shall result in the
obligation on the part of the Lessee promptly to pay, to the
. _ !

{

H

aws of any Federal, state, or local government'
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extent legally enforceakle, interest at the Overdue Rate (as
defined in the S curity Documents) on the overdue rentals for the

period of <¢ime during which they are overdue, or at such lesser
rate as may be legally enforceable.

SECTION 19. Purchase of Equipment ky Lessee Under Certain

{a) On oOr before June 1, 1974, the Internal Revenue
Service for any reason whatsoever shall not have issued to
the Lessor, upon a request by it (hereinafter called the
Request for Rulings), a favorable tax rxuling to the effect
thats: (i) this Lease constitutes a ¢rue lease and the Lessor
will be treated as owner of the Units; (ii) the Lessor is
entitled to tHe Interest Deduction (as defined in Section 10
hereof) in c putlng its taxable income; (iii) the Lessor is
entitled to tge Investment Credit (as defined in Section 10
hereofy in respect of 100% of the Purchase Price (as defined
in <he Securléy Deccuments) ; (iv) the Lessor is entitled to
the Deprec1at15n Leduction {(as defined in Section 10 hexeof)
in respect of hOO% of the Purchase Price of the Units; (V)
the payments to be paid by the Lessee for the use of the
Units constltuEe rent and are deductible by the Lessee
pmrsuant to Section 162(a) (3} of the Codeo

(b} - On 0 before June 1, 1974, the Lessee on behalf of
the Lessor shall not have arranged for a limited number of
institutional investors or othexr financial institutions
(hereinafter called the Investors) to acquire through the
Vendor, on or before July 3, 1974, the interests of the
Vendor undexr the Security Documents at a price equal to the
unpaid Conditional Sale Indebtedness (as defined in the
Security Documents), all on such reasonable terms and
conditions (including any amendments of this Lease and the
Security Documents, and any other documents executed in
connection wit this Lease and the Security Documents, which
may reasonably e required) as shall be reasonably

satisfactory in| fcrm and substance to the Investors and to
the Lessor; 1

|

then the Lessee shall purxchase from the Lessor on July 3, 1974,
all of the Units sulject to this Lease for a purchase price equal
to (i) the Purchase| Price of each such Unit plus interest on such
amount at the CSA Rate from the settlement date or dates of each
such Unit under the|Security Documents to and including the date
of such purchase, plus all fees and expenses paid or incurred by
the Lessor (including without limitation brokerage commissions,

legal and printing feesg and attorneys? and accountants’ feesj in
connection with the

Documents and th1s
the Lessor under Se

\transactlons contemplated by the Security

ease, less (ii) any rental payments paid to
tion 3 of this Lease.
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It is intended that upon the payment by the Lessee to the

Lessoxr of the sum provided for in the preceding paragraph the

Lessee shall be entitled to such deductions, credits and other
benefits as are qrovided for in the Code to an owner of property
including (witho

ut limitation) the Investment Cxedit and
Depreciation,neduftions described above.

- SECTION 20. otices. Any notice required or permitted to be
given by either

rty hereto to the other shall be deemed to have
been given when dgposited in the United States cexrtified mails,
first-class postage prepaid, addressed as follows:

(a) if to the Lessor, at 721 Locust Street, St. Louis,
Missouri 63101, attention of Senior Vice President,

(b) if to the Lessee, at 176 East Fifth Street,
St. Paul, Minnesota 55101, attention of Assistant Vice
President, Financial Planning Division, :
or addressed to'either party at such other address as such party
shall hereafter fgrnish to the other party in writing.
|

SECTION 21. g
Any provision of q

his Lease which is prohibited or unenforceable

in any jurisdictiqng shall be, as ¢o such jurisdiction,

ineffective to the extent of such prohibition or unenforceability
without invalidating the remaining provisions hereof, and any
such prohibition or unenforceability in any jurisdiction shall
not invalidate or kender unenforceable such provision in any
other jurisdiction| '
| _ _

This Lease.excﬁusively and completely states the rights of
the Lessor and the| Lessee with respect to the Units and
supersedes prior aéreements, if any, oral or written, with
respect to the Units. No variation or modification of this Lease
and no waiver of any of its provisions or conditions shall be

valid unless in writing and signed by duly authorized officexrs of
the Lessor and-thelLessee.

SECTION 22. Egecution. This Lease may be executed in

several counterpar@s and such counterparts together shall
constitute but oneland the same instrument. Although this Lease
is dated as of septemkexr 1, 1973, for comvenience, the actual
date or dates of execution hereof by the parties hereto is or
are, respectively, the date or dates stated in the
acknowledgments heretc annexed.

SECTION 23. Law Governing. The terms of this Lease and all
rights and obligations herxreundexr shall be govermned by the laws of
the State of Minnespta: provided, howeveg, that the parties shall

be entitled to all xights conferred by Section 20c of the
Interstate Commerce' Act. ' '

(
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IN WITNESS WHEREOF, the parties hereto have executed or

caused this instrument to be executed as of the date first above
written, IT

MERCANTILE TRUST COMPANY
NATTONAL ASSOCIATION

by

Senioxr Vice President
[ CORPORATE SEAL ]

l
\
|
|
Attests K

Assistant Secretary
BURLINGTON NORTHERN INC.

by

Vice President

{ CORPORATE SEAL ]

Aftests

|
|
|
|

" Assistant secrétary

903
204

208
909

912
913

916

219

921
922

324

926

1927

930
932

934
935



19

) SS.c¢

CITY OF ST. LOUIS )

STATE OF MISSOURIt»
On this ay of October, 1973, before me personally

appeared v TOo me personally
known, who, being| by me duly sworn, says that he is a Senior Vice
President of MERCANTILE TRUST COMPANY NATIONAL ASSOCIATION, that
the seal affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its Board of
Directors and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation

v

i

| Notary Public
[ NOTARIAL SEAL] |

. .
My Commission exp%res

|

STATE OF MINNESOT\ )i
1 ) SSo:
COUNTY OF RAMSEY )

On this day of October, 1973, before me personally
appeared ' » €O me
personally known, who, being by me duly sworn, says that he is a
Vice President of @URLINGTON NORTHERN INC., that one of the seals
affixed to the foregoing instrument is the coxporxrate seal of said
corporation, that said instrument was signed and sealed on behalf
of said coxrporation by authority of its Board of Directors, and
he acknowledged that the execution of the foregoing instrument
was the free act and deed of sald coxporation.

f
|
ﬂ
{ NOTARIAL SEAL ]
My Commission expires
|
t
|
|

Notary Public,
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D COED D o S ey

Lesseels
Road Numbers

Description {Inclusive)
General Electric 5819-5823¢
Company, Model 5924-5928
U=-30-C, 3000 h.p.
Locomotives
General Motors : 6834-6836¢
Cozxporation 6917-6928
Electro-Motive

Division), Model
SD=40-2, 3000 h.p.
Locomotives
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ASSIGNMENT OF
1973 {(hereinafter
TRUST COMPANY NATL
or the Vendee) and
{hereinafter calle

WHEREAS, the L
called the Lessee)
Agreements dated
Security Document
MOTORS CORPORATIO
(hereinafterx colli
Builders have agr%

Lessor the units
respective Schedu

|
|

WHEREAS the Bu
in the Security D?

{

WHEREAS the Le

of Railroad Equipm
called the Lease),
Lessee of the-Uniﬁ

WHEREAS, in or
the Lessor under ¢
the Vendor to inve
+hat term is defin
agress to assign £
under the Lease t0

ANNEX E

LEASE AND AGREEMENT dated as of September 1,
called this Assignment), between MERCANTILE
ONAL ASSOCIATION (hexreinafter called the Lessor
FIRST SECURITY BANK OF UTAH, N.A., as Agent

d the Vendor).

essor and BURLINGTON NORTHERN INC. (hereinaftex
are entering into two Conditional Sale

s of the date hereof (hereinaftexr called the

} , with GENERAL ELECTRIC COMPANY and GENERAL
(ELECTRO-MOTIVE DIVISION), respectively

ctively called the Builders), wherein the

ed to manufacture, sell and delivexr to the

f railroad equipment described in the

es A thereto (hereinafter called the Units) g

ilders are assigning their respective interests
cuments to the Vendorsg .

ssor and the Lessee axe entering into a Lease
ent dated as of the date hereof (hereinafter
providing for the leasing by the Lessor to the
s; and

der to provide security for the okligations of
he Security Documents and as an inducement to
st in the Conditional Sale Indebtedness (as

ed in the Security Documents), the Lessor

or security purposes its rights in, to and

the Vendor;

NOW, THEREFORE
payments to be mad
kept and performed
of the Security Do

1. Subject to
the Lessor hereby
Vendor, as collate
the obligations of
Documents, all the
privileges, and ot
without limitation
all rentals, profi
the Lessor from th

. in consideration of the premises and of the

e and the covenants hereinafter mentioned to be
and subject to the last paragraph of Article 4
uments, the parties hereto agree as follows:s

|

| the provisions of Paragraphs 11 and 12 hereof,

pssigns, transfers and sets ovexr unto the

Fal security for the payment and performance of
the Lessor as Vendee undexr the Security
Lessor's right, title and interest, powers,

ter benefits under the Lease, including,

the immediate right to receive and collect
ts and other sums payable to or receivable by
T Lessee under or pursuant to the provisicns of

|
|
\
|
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the Lease whether as rent, casualty payment, indemnity,

liguidated damag
called the Paymen
agreements, to gl
all action upon %
the Lease, and tad
the Lessor is or
furtherance of th
irrevocably autho
or the name of it
its attorney, to

S, or othexwise (such moneys being hereinafter

ts), and the right to make all waivers and

ve all notices, consents and releases, to taks

he happening of an Event of Default specified in
do any and all other things whatsoever which

may become entitled to do under the Lease. In

e foregoing assignment, the Lessor hereby

rizes and empowers the Vendor in its own name,

s nominee, or in the name of the Lessor or as

ask, demand, sue for, collect and receive any

and all sums to w
the Lease, and to
terms and provisi

The Vendor ag
for the account o
extent received,

the obligations o

long as no event
of time, or both,
Security Document
balance shall be

2. This Assi
therefore, the ex

not subject the Vendor to,

affect or modify
being understood
or any subsequent
the Lessee shall
successors and as
persons other tha

30
Lessor agrees as

(a) The

which the Lea

without the wrjitten consent of the Vendorxr,

not anticipat
condone, forg

To proteact

hich the Lessor is or may become entitled under
enforce compliance by the Lessee with all the
ons thereof.

ees to accept any Payments made by the Lessee

the Lessor pursuant to the Lease. To th2
the Vendor will apply such Payments to satisfy
E the Lessor under the Security Documents. SO

f default (or event which, with notice oxr lagse
could constitute an event of default) undexr the

shall have occurred and be continuing, any
Faid to the Lessor. .

nment is executed only as security and,
cution and delivery of this Assignment shall
or transfer, or pass, Or in any way
he liability of the Lessor under the Lease, it
;nd agreed that notwithstanding this Assignment
assignment, all obligations of the Lessor to
e and remain enforceable by the Lessee, its
igns, against, and only against, the Lessor or
the Vendor.

the security afforded by this Assignment the
follows:

qessor will faithfully abide by, perform and
discharge each

and every obligation, covenant and agreement
ge provides are to be performed by the Lessor;
the Lessor will
e the rents under the Lease or waive, excuse,
ive or in any manner release or discharge the

Lessee thereunder of or from the obligations, covenants,
conditions and%agreements to be performed by the Lessee,

including, wi

rents in the m

therein or en
terminating t
amendment,
consent shall

thout limitation, the obkligation to pay the
nner and at the time and place specified
ter into any agreement amending, modifying or

he Lease and the Lessoxr agrees that any

modification or termination thereof without such

e void.

64
65
66
67
68
5%
70
71
72
73

T4
75
16

78
80
81
83
84
85
86

88
89
30
91
92
93
9L
95
96

- 98

99

101
102
103
104
05
1C6
107
108
109
110
111
112
113



|
|
1
|
1
|

3

(b) At the Lessor’s sole cost and expense, the Lessor
will appear {n and defend every action or proceeding arising
under, growing out of or in any manner connected with tne
obligations, |[duties or liabilities of the Lessor under the
Lease, k

(c) Should the Lessor fail to make any payment or to do
any act which this Assignment requires the Lessor to make or
do, then the Vendor, but without obligation so to do, after
first making written demand upon the Lessoxr and affording the
Lessor a reasonable period of time within which to make such
payment or do such act, but without releasing the Lessor from
any‘obligati&n hereunder, may make or do the same in such
manner and to guch extent as the Vendor may deem necessary %O
protect the security hereof, such payments or acts including
specifically, without in any way limiting the general powers
of the Vendor|, appearing in and defending any action or
proceeding purporting to affect the security hereof ana the
rights or powers of the Vendor, and also performing and
discharging each and every obligation, covenant and agreement
of the Lessor| contained in the Lease; and in exercising any
such powers, the Vendor may pay necessary costs and expenses,
employ counsel and incur and pay reasonable attorneys?® fees,
and the Lessor will reimburse the Vendor for such costs,
expenses and Eeese

4, Subject to the provisions of Paragraphs 11 and 12 herxeof,
the Lessor does hereby constitute the Vendor the Lessorfs true
and lawful attorney, irrevocably, with full power (in the name of
+he Lessor, or otherwise), to ask, require, demand, receive,
compound and give acquittance for any and all Payments due and toO
become due under or arising out of the Lease to which the Lessor
is or may become entitled, to enforce compliance by the Lessee
with all the terms and provisions of the Lease, to endorse any
checks or other idstruments or orders in connection therewith and
to file any claims or take any action or institute any
proceedings which 'to the Vendor may seem to be necessary or
advisable in the gremises. -

5. Upon the full discharge and satisfaction of all the
Lessor®s obligations under the Security Documents, this 4
Assignment and aly rights herein assigned to the Vendor shall
+erminate, and alll estate, right, title and interest of ths
Vendor in and to tﬁe Lease shall revert to the Lessor.

6. If an evenk of default under the Security Documents snall
occur and be contipuingy the Vendor may declare all sums secured
hereby immediately| due and payable and may apply all such sums
against the amountF due and payable under the Security Documents.

7. The Lessor|will, from time o0 time, do and perform any
other act and will|execute, acknowledge, deliver and file,
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register, deposi% and record (and will yefile, reregister,
rerecord or redeposit whenever required) any and all further
instruments required by law or reasonakly requested by the Vendox
in order to confiyrm or further assure, the interests of the
Vendor hereunder. ’

8. The Vendor may assign all or any of the rights assigned
to it hereby or arising under the Lease, including, without
limitation, the right to receive any Payments due or to become
due. In the event of any such assignment, any such subsequent or
successive assignee cr assignees shall, to the extent of such
assignment, enjoy all the xights and privileges and be subject to
all the obligations of the Vendor hereunder.

9. This Assignment shall be governed by the laws of the
State of Missouri, but the parties shall be entitled to all
rights conferred by Section 20c¢c of the Interstate Commerce ACT.

10, The Lessbr shall cause copies of all notices received in
connection with the Lease and all payments hereunder to be
promptly delivered or made to the Vendor at its address set forth
in Article 22 of the Security Documents, or at such other address
as the Vendor shall designate (with a copy to ITEL Leasing
Corporation, One Embarcadero Center, San Francisco, California
94111, attention of Contract Administration).

11, The Venddr hereby agrees with the Lessor that the Vendor
will not, so long|as no Event of Default under the Lease nor an
avent of default inder the Security Documents has occurred and is
then continuing, €xexrcise or enforce, or seek to exercise or
enforce, or avawl|1tself of, any of the rights, powers,
privileges, authorizations or benefits assigned and transferred
by the Lessor to the vendor by this Assignment.

12. It is the understanding of the parties to this
Assignment that the parties to the Lease are entitled freely to
renegotiate the provisions in said Lease relating to or affected
by income taxee and the rentals to be paid by the Leseece if the
Lessor is unable to obtain the favorable tax ruling described in
Section 19 of the Lease. The provisions as renegotiated by the

parties to said Lease do not require the consent of the Vendor to.
- be effective so long as the rental payments are high enough to

pay the Conditiongl Sale Indebtedness plus accrued interest as
set forth in the Security Documents.
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instrument to be

|
|

|
¥

5

EREOF, the parties hereto have caused this
executed in their respective corporate names by

officers thereunto duly authorized, and their respective
corporate seals to be affixed and duly attested, all as or the
date first above|written.

[ CORPORATE SEAL]

Attest:

|
|
|
|
}
|
|
|
|

MERCANTILE TRUST COMPANY
NATIONAL ASSOCIATION

by

Senior Vice President

Assistant Secretdry

{ CORPORATE SEAL] |

Attest:

|
|
|
{
|
|
|
|
|
{
i
\

|
|
|
|

FIRST SECURITY BANK
OF UTAH, N.AR., as Agent,

by

Authoiized Officer

Authorized Offic

|
1
|
|
|
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i
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|
CITY OF ST. LOUII )
a
|

STATE OF MISSOUR )
) SS.3
On this y of October, 1973, before me personally
appeared » O me personally known,

who, being by mejduly sworn, says that he is a Senior Vice
President of MERQANTILE TRUST COMPANY WATIONAL ASSOCIATION, that
one of the seals affixed to the foregoing instrument is tne
corporate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by authoricy of
its Board of Directors, and he acknowledged that the execution cf
the foregoing instrument was the free act and deed of said
corporation. l

‘'Notary Public
[ NOTARIAL SEAL]

|
!
i
{
|
|
{
|
< s s
My Commission expires °
|
|

STATE OF UTAH L)

| } SS.¢
COUNTY OF SALT LAKE )
: l

On this dFy of October, 1973, before me personally
appeared | ¢ tO me personally Kknown,
who, being by me duly sworn, says that he is an Authorized
Officer of FIRST SECURITY BANK OF UTAH, N.A., that one of the
seals affixed to the foregoing instrument is the corporate seal
of said national association, that said instrument was signed and
sealed on behalf of said national association by authority of its
Board of Directors, and he acknowledged that the execution of the
foregoing instrumént was the free act and deed of said national
association.

[ NOTARIAL SEAL ]

ﬂ Notary Public

|
My Commission expires .
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OWLEDGMENT OF NOTICE OF ASSIGNMENT

copy of, and due notice of the assignment made
Assignment of Lease and Agreement is hereby

f September 1, 1973.

BURLINGTON NORTHERN INC.

by

Vice President
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AGREEMEN& AND ASSIGNMENT dated as of September 1, 1973,
between the cbrpozation first signing under the testimonium
below (hereinafter called the Builder), and FIRST SECURITY
BANK OF UTAH, N.A., acting as Agent under a Fimance Agreement
dated as of the date hereof (hereinafter called the Finance
Agreement) , said Agent, so acting, being hereinafter called
the Assigneee(

WHEREAS, the Euilder, MERCANTILE TRUST COMPANY NATIONAL
ASSOCIATION (hereinafter called the Vendee} and BURLINGTON
NORTHERN INC. (he%einafter called the Guarantor) have entered
into a Conditional Sale Agreement dated as of the date hereof
{(hereinafter called the Conditional Sale Agreement), covering the
construction , sale and delivery, on the conditions therein set
forth, by the Builder and the purchase by the Vendee of the
railroad equipment described in Annex B to the Conditional Sale
Agreement (said e%uipment being hereinafter called the
Equipment) ; |

NOW, THEREFOR%, THIS AGREEMENT AND ASSIGNMENT (hereinafter
called this Assignment) WITNESSETH: That, in consideration of the
sum of One Dollar |($1.00) and other good and valuable
consideration paid by the Assignee to the Builder, the receipt of
which is hereby acknowledged, as well as of the mutual covenant

herein containedz\ '
I

|

SECTION 1. thnever this Assignment incorporates herein by
reference, in whole or in part or as hereby amended, any
provision of the document entitled "Model Assignment Provisions
for Lease Transactiions” annexed to the Conditional Sale Agreement
as Part III of Annex C thereto (hereinafter called the Model
Assignment Provisions), such provision of the Model Assignment
Provisions shall be deemed to be a paxrt of this instrument as
fully to all inte&ts and purposes as though such prowision had
been set forth in [full herein.

|

SECTION 2. The Builder hereby assigns, transfers, and sets

over unto the Assignee, its successors and assigns:

(@) All the right, security title and interest of the
Builder in andato each unit of the Equipment; '

(b) All the right, title and interest of the Builder in
and to the Conditional Sale Agreement (except the right to
construct and @eliver the Equipment and the right to receive
the payments specified in the third paragraph of Article 3
thereof, in the first paragraph and in subparagraph (a) of
the third paragraph of Article 4 thereof, in the last
paragraph of Article 15 thereof and reimbursement for taxes
paid or incurred by the Builder), and except as aforesaid in
and to any and|all amounts which may be oxr become due or
owing to the BTilder under the Conditional Sale Agreement on

|
|
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account of thé indebtedness in respect of the Purchase Price
(as defined in the Conditional Sale Agreement) of the
Equipment and}interest thereon, and in and to any other sums
becoming due from the Vendee or the Guarantor under the
Conditional S%le Agreement, other than those hereinabove
excluded; and

{c) Exce‘t as limited by subparagraph (b) of this
paragraph, a1§ the Builder's rights, titles, powers,

privileges and remedies under the Conditional Sale Agreements;

‘without any recouise hereunder, however, against the Builder for

or on account of the failure of the Vendee or the Guarantor o
make any of the payments provided for im, oxr otherwise to comply
with, any of the provisions of the Conditional Sale Agreement;
provided, however, that this Assignment shall not subject the
Assignee to, or transfer, or pass, or in any way affect or
modify, the obligqtions of the Builder to deliver the Equipment
in accordance with the Conditional Sale Agreement or with respect
to its warranties |and agreements contained in Article 14 of the
Conditional Sale ﬁgzeement or relieve the Vendee oxr the Guarantor
from their respecqive obligations to the Builder contained in
Articles 2, 3, 4, 6, 8 and 14 of the Conditional Sale Agreement,
it being understood and agreed that, notwithstanding this
Assignment, or any subsequent assignment pursuant to the
provisions of ArtiFle 15 of the Conditional Sale Agreement, all
obligations of thel Builder to the Vendee with respect to the
Equipment shall be(and remain enforceable by the Vendee, its
successors and assigns, against and only against the Builder. 1In
furtherance of the| foregoing assignment and transfer, the Builder
hereby authorizes Fnd empowers the Assignee in the Assignee®s own
name, or in the name of the Assignee's nominee, or in the name of
and as attorney, hereby irrevocably constituted, for the Builder,
to asky; demand, su? for, collect, receive and enforce any and all
sums to which the Assignee is or may become entitled under this
Assignment and compliance by the Vendee and the Guarantor with
the terms and agreements on theixr parts to be performed under the
conditional Sale Agreement, but at the expense and liability and
for the socle benefit of the Assignee,

SECTION 3. Section 3 of the Model Assignment Provisons is
herein incorporated as Section 3 hereof.

\
SECTION 4. Section 4 of the Model Assignment Provisions is
herein incorporatel as Section 4 hereof.

SECTION 5. Section 5 of the Model Assignment Provisions is
herein incorporated as Section 5 hereof, the Builder further
agreeing that, upon request by the Agent, counsel for the Builder
will deliver to the Investors (as defined in Section 19 of a
Lease of Railroad Equipment, dated as of September 1, 1973,
between the Vendeeland the Guarantor) on the Takeout Date (as

|
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defined in Artlcle 4 of the Conditional Sale Agreement) an
opinion, dated aS\of the Takeout Date, to the effect set forth in

subparagraph (h) of the first paragraph of Section 5 of the Model

Assignment Provis%ons, incorporated herein.

SECTION 6. sictiOn'6 of the Model Assignment Provisions is
herein incorporated as Section 6 herxeof.

SECTION 7. Section 7 of the Model Assignment Provisions is
herein 1ncorporat?d as Section 7 hereof.

SECTION 8. Séctlon 8 of the Model Assignment Provisions is

herein 1ncorporatéd as Article 8 hereof,
] .

SECTION 9. The terms of this Assignment and all rights and
obligations hereunder shall be govexrned by the laws of the
Commonwealth of Pennsylvania; provided, however, that the parties
shall be entitled to all the rights conferred by Section 20c of
the Interstate Commerce Act, such additional rights axising out
of the filing, recording or depositing of the Conditional Sale
Agreement and this Assignment as shall be conferred by the laws
of the several jurisdictions in which the Conditional sale
Agreement O% thisiAssignment shall be filed, recorded or
deposited, or in Mhich any unit of the Equipment shall be

located, and any vights arising out of the marking on the units
of <he Equipmente|

{

SECTION 10. (hls Assignment may be executed in any number of
counterparts, but‘the counterpart delivered to the Builder shall
be deemed to be the original counterpart. Although this
Assignment is dateﬂ as of September 1, 1973, for convenience, the
actual date or dates of execution hereof by the parties hereto is
or are, respective}ya the date or dates stated in the
acknowledgments hereto annexed,
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IN WITNESS WHEREOF¥, the parties hereto, each pursuant to due 167

corporate authprljyg have caused this instrument to be executed 168
in their respectl e .corporate names by duly authorized officials, 169
and their respgqt1ve corporate seals to be hereunto affixed and 170
duly attested “allz; s:of the date first above written. 171
L GENERAL ELECTRIC COMPANY 175
by &Q}I\’W&U\» 178
| . Manager - Marketing 179
( Locomotive Products Department i80
| )
[ CORPORATE SEAL] y 183
Attests 1 185
ﬁ '1'\/8 | | 187
Attesting Secr\et 88
|
| 193
{ 194
|
; 196
| 197
!
[ CORPORATE SEAL] | 200
| é R
Attest: | s 203

i v f;’.- . ’ -
mﬂ.;f{Z;m&—m4 *% FR . 205
Authorized i

Otfficer P B . 206
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COMMONWEALTH OF PQNNSYLVANIA)
) SSec

COUNTY OF ERIE )

|
1

on this S 'day offéz%éher. 1973, before me personally
appeared (.S. 8rsifer, to me personally known, who, being by me
duly sworn, says that he is the Manager--Marketing, Locomotive
products Department, of GENERAL ELECTRIC COMPANY, that one of the
seals affixed to the foregoing instrument is the corporate seal
of said corporation, that said instrument was signed and sealed
on behalf of said corroration by authority of its Board of
Directors, and he lacknowledged that the execution of the
foregoing instrument was the free act and deed of said

corporation. i
| DNagaiet 2. Preer
{ 57 Notary Public

MARGARET M. FREW, Notary Publie
[ NOTARIAL SEAL] {

Erie, Erie Co., Pa. : . it
My Comrmsslon Expires Juno 7, 1976 - CaL e

My Commission explres . I A

‘ . - - -~

|

STATE OF UTAH oy =1¢?»“ PESS

SS.: - - ¥ »'..’J:

COUNTY OF SALT LAKE ) : RSNSOI

‘ e TN

On tgq?éyﬂéy da 0239%eber, 1973, before me personally
appeared /70 e C\ to me personally known, who, being by
me duly sworn, says that he is an Authorized Officer of FIRST
SECURITY BANK OF UEAHg N.A., that one of the seals affixed to the
foregoing instrument is the corporate seal of said national
association, that said instrument was signed and sealed on behalf
of said national association by authority of its Board of
Directors, and he pcknowledged that the execution of the

foregoing instrument was the free act and deed of said national
association. !

i ZZZ " Z%:; ;zzzz;
' g:g / -
" . ‘Notary Public

[ NOTARTAL SEAL] : .
' | /

My Commission expl%ces
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Receipt of a copy of, and due notice of the assignment made

by, the foregoing |Agreement and Assignment is hereby acknowledged
1973.

as of September 14

|
|
1

|
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WLEDGMENT OF NOTICE OF ASSIGNMENT

MERCANTILE TRUST COMPANY
NATIONAL ASSOCIATION

el : L. Q Unll
g v

Pre31dent

BURLINGTON NORTHERN INC.

M%&M

Vice President|
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